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The question as to the admissibility of the 
testimony of a deceased witness may now be 
considered settled finally by the recent decis- 
ion of the United States Supreme Court in 
Mattox v. United States. This was one of 
the important cases of the present term of 
that court. It was the second conviction of 
the defendant for murder, the first having 
been set aside. (146 U.S. 140.) Between 
the first and second trial of the case two of 
the government witnesses died and a steno- 
graphic report of their testimony, properly 
verified as to its correctness, was admitted in 
evidence. It was claimed by the accused 
that he had the right to be confronted with 
the witnesses against him and that it was a 
violation of his constitutional rights to admit 
the evidence. The court, however, justify 
the admission of the evidence and say that a 
technical adherence to the letter of a consti- 
tutional provision may be carried further than 
necessary for the just protection of the accused 
and further than the safety of the public will 
warrant. Although the precise question had 
never arisen in the court, it found precedents 
to justify the ruling and also instanced the 
admission of dying declarations as an ex- 
ception to the general rule founded on the 
necessity of the case and to prevent a mani- 
fest failure of justice. The more important 
and startling ruling, however, was made when 
evidence was offered to show admissions of 
one of the deceased witnesses that he had 
testified falsely as to the main facts of the 
first trial. Objection was interposed by the 
government upon the ground that the dead 
witness had been examined and cross-exam- 
ined in the former trial, that the questions 
could not be propounded to the witness owing 
to his death for the purpose of contradicting 
the impeachment. The court sustained the 
objection, arguing that while the enforce- 
ment of the rule may work an occasional 
hardship, a relaxation of the rule would offer 
a temptation to perjury and the fabrication 
of testimony, which, in criminal cases, would 
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be almost irresistible. Three of the members 
of the court, viz: Mr. Justices Shiras, Gray 
and White dissented. 





The overwhelming weight of authority 
throughout the country holds that a municipal 
corporation is not liable for the negligence of 
its fire department. And yet the United 
States District Court for the City of New 
York not long ago rendered a judgment 
against that city for damages caused by the 
negligence of the members of its fire depart- 
ment committed while attempting to extin- 
guish a fire within the corporate limits. This 
decision was received with surprise by the 
profession who have awaited with some in- 
terest the decision of the case on appeal to 
the United States Court of Appeals. This 
has just been handed down and is a reversal 
of the lower court. The case is Workman v. 
Mayor, etc., of the City of New York. The 
Court of Appeals holds that officers selected 
by municipal corporations to perform a pub- 
lic service for the general welfare of the in- 
habitants or of the community, in which the 
corporation has no private interest, and from 
which it derives no special benefit or advan- 
tage in its corporate capacity, are not to be 
regarded as the servants or agents of the 
municipality and for their negligence or want 
of skill it cannot be held liable, even though 
their duties are defined and their offices cre- 
ated by the charter or organic law of the 
municipality and such officers are selected, 
employed and paid by the corporation itself 
and that in selecting and employing such of- 
ficers and agents, the municipality merely 
performs a political or governmental func- 
tion ; the duties intrusted to them do not re- 
late to the exercise of corporate powers; and 
hence they are the agents and servants of the 
public at large. A reference to the following 
adjudicated cases in which the foregoing rule 
has been applied will suffice to show how uni- 
versally it obtains in the courts of this coun- 
try ; Hafford v. New Bedford, 16 Gray, 297, 
in which a hose carriage, on its way to a fire, 
ran over the plaintiff; Fisher v. Boston, 104 
Mass. 87, in which the injury was caused 
from the bursting of a hose; Burrill v. Au- 
gusta, 78 Maine, 118, in which a horse was 
frightened by escaping steam from an engine 
left in the street; Wild v. Patterson, 47 N. 
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J. Law, 406, in which the injury was caused 
from a defect in the brake of an engine; 
Hayes v. Oshkosh, 33 Wis. 314, in which 
damage was sustained by the negligent man- 
agement of an engine in allowing the escape 
of sparks; Wilcox v. City of Chicago, 107 
Ill. 334, a case of collision with a hook and 


ladder wagon; Edgerly v. Concord, 58 N.. 


H. 78, a case of the negligent testing of a 
hydrant; Howard v. San Francisco, 51 Cal. 
52, a case of collision with an engine; Mc- 
Kenna v. St. Louis, 6 Mo. App. 320, a case 
of the negligent management of the hose car- 
riage ; Jewett v. New Haven, 38 Conn. 368, a 
similar case; Grube v. St. Paul, 34 Minn. 
402, a similar case; Welsh v. Rutland, 56 
Vt. 228, a case of injury of slipping on ice 
caused by the escape of water from fire hy- 
drant; Greenwood v. Louisville; 13 Bush, 
226, in which plaintiff was negligently run 
over on the sidewalk by an engine; Freeman 
v. Philadelphia, 7 W. N. C. (Pa.) 45, and 
Knights v. Philadelphia, 15 W. N. C. (Pa.) 
307, cases of careless driving of fire engine ; 
Dodge v. Granger, 17 R. I. 664, a case of 
injury by the negligent projection of a lad- 
der from an engine house ; Simon v. Atlanta, 
67 Ga. 618, a case of injury from a rope 
stretched across the street by the fire depart- 
ment. 








NOTES OF RECENT DECISIONS. 


NEGLIGENCE—RaILroap Company — Dan- 
GEROUS PREmIsEsS—TuRNTABLES.—In Walsh 
v. Fitchburg R. Co., 39 N. E. Rep. 1068, it 
is held by the Court of Appeals of New York 
reversing the lower court that failure by a 
railroad company to inclose a plat of ground 
belonging to it, and permitting the public to 
pass across a portion of it as a short cut be- 
tween two streets, do not constitute such an 
invitation to go on the land as to impose on 
the company the duty of active vigilance to 
prevent injuries to one who goes on the 
premises for his own convenience and that a 
railroad company which maintains on its land 
a properly constructed turntable is not liable 
for injuries to a boy caused in the table while 
he was playing about it with other boys, on 
the ground that as to children it was danger- 
ous, and should either have been guarded to 
prevent their approach, or some device should 





have been used to prevent its turning while 
not in use. The court said in part: 

Upon the question of alluring plaintiff, we do not 
think it can be correctly said defendant either en- 
ticed orallured him to come upon its land. The 
whole case in this aspect rests upon the doctrine that 
the turntable was, as to children of tender years, a 
dangerous, and at the same time an enticing, machine, 
one which, when seen, would inevitably and infallibly 
allure children tocome upon it forthe purpose of 
playing upon it, and that the natural and probable 
result of such play would be the injury of the child, 
Under such circumstances, it is claimed that a person 
owning such a machine, although it be used on his 
own land, is bound to exercise extra vigilance for the 
purpose of preventing injury to children who come 
upon the defendant’s land allured by the machine and 
ignorant of its dangers. Wedo not think the facts of 
this case bring it within any such principle. The 
leading case in this country, and one which un- 
doubtedly sustains the plaintiff’s contention that it is 
a case for the jury, is that of Railroad Co. v. Stout, 17 
Wall. 657. That case has been followed in many 
States,—in Missouri (Koons vy. Railroad Co., 65 Mo. 
592); in Kansas (Railway Co. v. Fitzsimmons, 22 Kan. 
686, 31 Am. Rep. 203, reporter’s note at page 206); in 
California (Barrett v. Southern Pac. Co., 91 Cal. 296, 
27 Pac. Rep. 666); and in some other States. The 
contrary principle has been announced and held in 
Daniels v. Railroud Co., 154 Mass. 349, 28 N. E. Rep. 283, 
and Frost v. Railroad Co., 64 N. H. 220, 9 Atl. Rep. 794. 
We think the better rule is laid down in the two cases 
last cited. We do not assert that the defendant owed 
no duty to the plaintiff under the circumstances ex- 
isting, but we think it did not owe the duty of such 
active vigilance as would be necessary to exist in 
order to send the case to the jury, and permit it to 
find the defendant guilty of negligence in this case. 
The ccurt, in McAlpin v. Powell, 70 N. Y. 126 while 
distinguishing it from the Stout Case, supra, ex- 
presses doubt of the correctness of the application of 
the principle in the latter case. We have not had 
occasion to decide the question up to this time, but, 
now that it is presented, we not only reiterate the 
doubt which we expressed in the McAlpin Case, 
supra, but we think that the question of the defend- 
ant’s negligence was erroneously submitted to the 
jury in the Stout Case, and that we ought not to 
follow it as a precedent. We think itis not a question 
of fact to be submitted to the jury for its determina- 
tion whether the defendant has or has not been guilty 
of negligence under such circumstances as appear in 
this case. Upon such facts, we hold the defendant 
has violated no duty it owed the plaintiff. It is not 
contended for a moment that a person on his own land 
may under all circumstances do anything that he 
chooses without being held liable to answer in dam- 
ages for injuries which are direct and probable and 
natural results of his action. We only say this is no 
such case. ‘The case of Bird v. Holbrook, 4 Bing. 6387, 
is cited as analogous in principle to that which plaint- 
iff urges in this case. We donotthink so. The de- 
fendant in that case, for the protection of his property, 
sume of which had theretofore been stolen, set @ 
spring gun, without notice, in his walled garden, ata 
distance from his house. The plaintiff, who climbed 
over the wall in persuit of a stray fowl, having been 
injured, it was held that the defendant was liable to 
himin damages. In that case the plea was made that 
the defendant had the right to protect his own pro- 
perty, and that one who was injured without having 
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been invited upon the land, and who was unlawfully 
there, could maintain no action. It was held that the 
action was maintainable, for otherwise it might result 
in a mere trespass being made a capital offense. Chief 
Justice Best said that the practice (without giving 
notice) was inhuman, and the proof showed that the 
defendant had placed the spring gun on the wall for 
the express purpose of doing injury, and that he had 
refused to give notice of its existence, on the ground 
that if he gave notice he would fail to catch any one. 
The chief justice said that the defendant intended 
that the gun should be discharged, and that the con- 
tents should be lodged in the body of his victim; and 
that he who sets spring guns without giving notice is 
guilty of an inhuman act, and, if injurious conse- 
quences ensue, he is liable to yield redress to the suf- 
ferer. The difference in the two cases is so plain as to 
require no discussion. 

Cases are also cited where the defendant, for 
the purpose and with the intention of entic- 
ing his neighbor’s dogs upon his premises, set 
traps very near the line of the highway, and then 
baited them with decaying meat, so that the scent 
was cast not only in the highway, but upon the pri- 
vate premises of the plaintiff, whose dogs, taking the 
scent, came upon the defendant’s grounds, and were 
taken in a trap, and thereby killed. One of such is 
the case of Townsend v. Wathem, 9 East, 277. The 
court held the defendant liable, upon the ground that 
one who sets traps to catch his neighbor’s dogs, al- 
though the traps were set on his own ground, was 
liable for his wrongful intent and act, and it was fit to 
be left to the jury whether it was not defendant’s in- 
tention to catch the plaintiff’s dogs; and it was held 
that a man must not set traps of a dangerous descrip- 
tionin a situation to invite, and for the particular 
purpose of inviting, his neighbor’s dogs, as it would 
compel them, by their instinct, to come intothe trap. 
The act of the defendant in that case was not done in the 
prosecution of his immediate and proper business, 
bnt as the court held, was a mere malicious attempt, 
successful in its result, to entice his neighbor’s ani- 
mals upon his property, and the enticement was ef- 
fected by the means spoken of. 

Quite a discussion upon the subject of the acts of an 
owner upon his own land, directed to the preserva- 
tion of game or to the destruction of dogs, etc., is to 
be found in the case of Deane vy. Clayton, 2 E. C. L. 
461. In that case the court was equally divided, and 
so no judgment was rendered. The distinction is 
clear between acts of the nature spoken of in this 
case and those which are performed by an individual 
in the legitimate and honest conduct of his own busi- 
ness upon his own land. Asis said by Mr. Justice 
Cowen in Loomis v. Terry, 17 Wend. 497: ‘The busi- 
ness of life must go forward and the fruits of industry 
must be protected. A man’s gravel pit is fallen into 
by trespassing cattle; his corn eaten or his sap drunk, 
whereby the cattle are killed; his unruly bull gores 
the intruder, or his trusty watch dog, properly and 
honestly kept for protection, worries the unseasonable 
trespasser. Such consequences cannot be absolutely 
avoided.’’ The case of Clark y. Chambers, 3 Q. B. 
Div. 827, is alsu cited as in some degree applicable. 
In that case the defendant erected a barrier along a 
way which it was admitted he had no legal right to 
erect. It was erected for the purpose of keeping peo- 
ple from traveling where they had aright to travel. 
The barrier which he erected was armed with spikes, 
and was a dangerous obstacle. Some person, without 
the defendant’s authority, removed a part of the bar. 
rier from where the defendant had placed it, and put 





it into an upright position across a footpath. The 
plaintiff, on a dark night, was lawfully passing along 
the road on his way from one of the houses to which 
the footpath led, when he came in contact with the 
spikes in the barrier, and injured one of his eyes. 
The jury found that the barrier was in the road, and 
dangerous to the safety of a person usingit. It was 
held that the defendant, having unlawfully placed a 
dangerous instrument in the road, was liable in re- 
spect of injuries occasioned by it to the plaintiff, who 
was lawfully using the road, notwithstanding the fact 
that the immediate cause of the injury was the inter- 
vening act of athird party in removing the dangerous 
instrument to the footpath from the carriageway where 
defendant had placed it. In that case you start out 
with the admission that the act of the defendant was 
unlawful, and all that follows thgreafter was held by 
the court to be the natural and pfobable result of his 
unlawful act. 

In Lynch v. Nurdin, 1 Adol. & E. (N. 8.) 29, 41 E. C. 
L. 422, the plaintiff was a child seven years of age, 
and the cartman of the defendant went into a house 
in London, and left his horse and cart standing at the 
door, without any person to take care of them, for 
about half an hour. The plaintiff got into the cart - 
during the cartman’s absence, and another boy led 
the horse on, and, as plaintiff was about getting off 
the shaft, the horse started and plaintiff fell, and was 
run over by the wheel, and his leg broken. The trial 
justice left it to the jury to say—First, whether it was 
negligence in the defendant’s servant to leave the 
horse and cart for half an hour; and, secondly, 
whether that negligence occasioned the accident. 
There was a verdict for the plaintiff. On the return 
of an order to show cause why a new trial should not 
be had, Lord Denman, C. J., held that the case was 
properly submitted to the jury, and the defendant was 
properly held negligent by the jury; and although the 
child had no business on the cart, and, if an adult, it 
would be said that his own negligence contributed to 
the injury, yet the child merely indulged his natural 
instinct in amusing himself with the empty cart and 
the deserted horse, and therefore it could not be said 
that he was negligent, or that his action contributed 
to the injury, within the legal sense of that term, and 
therefore the defendant could not be permitted to 
avail himself of that fact. In the course of his opin- 
ion, the chief justice said there was a clear distinction 
to be taken between the willful act done by the de- 
fendantin the spring gun case, deliberately planting 
a dangerous weapon in his ground, with the design of 
deterring trespassers, and the mere negligence of the 
defendant’s servant in leaving his cart in the open 
street. In the latter case the liability of defendant is 
simply for negligence. There is a great difference in 
the facts between the case of Lynch vy. Nurdin and 
the present case. Leaving a horse and cart in a pub- 
street unattended and loose, subject to natural ob- 
servation and interference from children passing 
along the street, might be held a proper question for 
the jury to say whether it was or was not negligence; 
while in the case of a defendant engaged upon his 
own land in simply doing that which it is necessary 
to do in order that he may carry on his business 
properly, and who fails to exercise the highest 
vigilance in order to protect from possible harm 
children who may stray upon his land for no other 
purpose than recreation, we think there is an ab- 
sence of any fact upon which a jury ought to be per- 
mitted to find negligence. The defendant in the one 
case was not upon his own land, nor was he engaged 
in the proper transaction of bis business thereon; but 
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on the contrary, he was in a public street, and im- 
properly left his horse and cart therein unattended, 
and where others, and among them children, had the 
same right tobe that he had. In the case of this de- 
fendant, on the other hand, the turntable was on its 
own land; it was a proper and appropriate machine 
for the carrying on ofits business; it was properly 
made and it was properly used by the defendant. To 
liken such acase to the allurement of dogs by the 
spreading of tainted meat over traps on defendant’s 
lands, done for the very purpose of injury, is, as it 
seems to me, to lose sight of the different principles 
upon which the cases rest. 





CriminaL LAaw—Forcery—CHARACTER OF 
INsTRUMENT.—The Supreme Court of Mon- 
tana decides in Stitte v. Evans, 39 Pac. Rep. 
850, that the signing by defendant, in an- 
other’s name, of an order requesting S to 
‘tpay to the order of E (defendant) the 
amount of $20, and charge to him at my of- 
fice,’’ will not support defendant’s conviction 
of forgery, the order not being such as would, 
if genuine, create a liability on the part of 
the signer. The court says: 


This information is drawn under a statute similar to 
that which was in existence in California when the 
case of Ah Woo, 28 Cal. 206, was decided. See, also, 
State v. Malish (this term) 39 Pac. Rep. 739. An in- 
formation charging forgery by the uttering, etc., as 
does this one, is proper, for the uttering is, under our 
statute (section 96, Cr. Prac. Act), one method by 
which forgery may be committed. See cases last cited. 
This question of criminal pleading was not considered 
in State v. Hudson, 13 Mont. 112, 32 Pac. Rep. 413, the 
case being decided on the question of jurisdiction 
only. See State v. Malish (this term) 39 Pac. Rep. 
739. The ground upon which the motion in arrest of 
judgment was granted seems to be that the alleged 
forged instrument concluded with the words: ‘And 
charge to him at my office. Johnson & McCarthy.” 
Counsel for the respondent argue that this writing is 
invalid on its face, in that, if it were used as genuine, 
it could not do any damage to the alleged signers of 
the same, namely, Johnson & McCarthy, for the rea- 
son that it requested Schumacher to charge the $20 to 
Evans, instead of requesting him to charge it to John- 
son & McCarthy, We are of opinion that the motion 
in arrest of judgment was properly granted. 

Mr. Bishop says, in his work on Criminal Law (vol- 
ume 2, § 506), as follows: ‘‘When the writing is in- 
valid on its face, it cannot be the subject of forgery, 
because it has no legal tendency to effect a fraud.” 
Section 511 of the same work states as follows: 
“Therefore the general doctrine is that the invalidity 
of an instrument must appear on its face, ifthe de- 
fendant would avail himself of this defect on a charge 
of forgery. In still other words, the forged instru- 
ment, to be the foundation for an indictment, must 
appear on its face to be good and valid for the pur- 
pose for which it was created. It must be, in another 
aspect, such that, if it were genuine, it would be 
evidence of the fact it sets out.” We find it stated in 
People v. Tomlinson, 35 Cal. 506, as follows: ‘“‘With- 
out much conflict, if any, it has been held from the 
outset that the indictment must show that the instru- 
ment in question can be made available in law to 
work the intended fraud or injuy. If such appears to 





be the case on the face of the instrument, it will be 
sufficient to set it out in the indictment; but, if not, 
the extrinsic facts, in view of which it is claimed that 
the instrument is available for the fraudulent purpose 
alleged in the indictment, must be averred. If the 
indictment merely sets out an instrument which is a 
nullity upon its face, without any averment showing 
how it can be made to act injuriously or fraudulently, 
by reason of matter aliunde, no case is made. This 
rule is so well settled by the precedents that we do 
not feel called upon to discuss it upon principle. Rex 
v. Knight, 1 Salk. 375, 1 Ld. Raym. 527; Reg. v. Mar- 
cus, 2 Car. & K. 356; People v. Shall, 9 Cow. 
778; People v. Harrison, 8 Barb. 560; State y. 
Briggs, 34 Vt. 501; Com. v. Ray, 3 Gray, 441; 
Barnum y. State, 15 Ohio, 717; Clarke v. State, 
8 Ohio St. 630. These cases establish the doc- 
trine that, to constitute forgery, the forged instru- 
ment must be one which, if genuine, may injure an- 
other, and that it must appear from the indictment 
that suchis its legal character, either from the re- 
cital or description of the instrument itself, or, if that 
does not show it to be so,then by the averment of matter 
aliunde, which will show it tobe ofthat character.” 
We take the following from the remarks of Judge 
Cowen in People v. Shall, 9 Cow. p.778: ‘In the princi- 
pal case I have shown thatthe paper forged, if genuine, 
would be amere nulity for any purpose; nor to my 
mind, could it be made good by any possible aver- 
ment. It could not be made the foundation of liabil- 
ity, like the letter of credit. It does not come within 
any of the cases sustaining indictments; but to me it 
appears to be directly within the cases cited holding 
that an instrument purporting to be void on its face, 
and not shown to be operative by averment, if genu- 
ine, is notthe subject of forgery. How is it possible, 
in the nature of things. that it should be otherwise? 
‘Void things are as no things.’ Was it ever heard of 
that the forgery of a nudum pactum, a thing which 
could not be declared on, or enforced in any way, is 
yet indictable! Itis the forgery of a shadow.” The 
following remarks were made by the Indiana Supreme 
Court in Reed vy. State, 28 Ind. 396: ‘The certificate, 
so far as it purports to be an instrument entitling 
Allen tothe bounty claimed therein, was, at the time 
charged, utterly void. There was no law authorizing 
the giving of bounties by the county commissioners. 
Oliver v. Keightley, 24 Ind. 514; King v. Course, 25 
Ind. 202. The legalizing act was not passed until 
March 3, 1865. Every one is presumed to know the 
law. Officers acting under an official oath are pre- 
sumed to do their duty. The order of the county 
commissioners referred to in the certificate was void. 
‘Void things are as no things.’ The indictment must 
show the forgery of an instrument which appears 
on its face naturally calculated to have some effect, 
or, ifit be not sufficient for that purpose, extrinsic 
matter must be averred, so that the court may 
judicially see its fraudulent tendency.” The Supreme 
Court of Illinois takes the same view when that court 
says, in the case of Waterman y. People, 67 IIl. 92: 
“The indictment framed upon this writing contains 
not a single averment of any extrinsic matter which 
could give the instrument forged any force or effect 
beyond what appears on its face. No connection is 
averred between the party to whom the writing is ad- 
dressed and the Chicago, Rock Island & Pacific Rail- 
road Company, nor is it averred that the prisoner at- 
tempted to pass the writing on that company. The 
writing, if genuine, has no legal validity, asit affects 


no legal rights. It is a mere attempt to receive 
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courtesies on a promise, of no legal vubligation, to 
reciprocate them. We are satisfied the writing in 
question is not a subject of forgery, and no indict- 
ment can be sustained on it, and no averments can aid 
it.’ ‘To the same effect, see Com. v. Hinds, 101 Mass. 
at page 211, where the court say: “Ifthe fraudulent 
character of the forged instrument is not manifest on 
its face, this deficiency should be supplied by such 
averments as to extrinsic matter as would enable the 
court judicially to see that it has such a tendency. 
We find nothing of the kind in the present indictment, 
and therefore cannot say that the plea of guilty is a 
confession of any crime whatever.’’ See, also, the 
learned note in Arnold v. Cost, 22 Am. Dec., at page 
314. See, also, Barnum y. State, 15 Ohio, 717; Ray- 
mend v. People (Colo. App.) 30 Pac. Rep. 509; State 
v. Wheeler, 19 Minn. 98 (Gil. 70); Abbott v. Rose, 62 
Me. 194; 2 Bish. New Cr. Law, § 533. We are of 
opinion that the alleged forged instrument set out in 
the information in this case issuch a one as comes 
within the doctrine of the decisions quoted, and, as 
far as we know, generally held. The instrument in 
question, if genuine, andif acted upon as its terms 
suggestit might be, could do no possible damage. If 
the amount of $20 was advanced to Evans by 
Schumacher upon this order, and if that amount were 
charged to Evans himself, it would be nothing what- 
ever but a transaction between Schumaher and Evans, 
which could be accomplished between those two per- 
sons with as much ease without the order as with it. 
The order, as it appeared onits face, would not ac- 
complish the advancing of the money by Schumaher 
to Evans on the credit of Johnson & McCarthy. 
Schumaher would as readily have advanced it with- 
out the order as with it. 





FRAUDULENT PayMENT OF Lire INSURANCE 
Premiums — Ricuts or Crepitors— Equt- 
TABLE Assets. — In Merchants’ & Miners’ 
Transportation Co. v. Borland, 31 Atl. Rep. 
272, it is held by the Court of Chancery of 
New Jersey that payments made by a debtor 
as premiums upon a policy of life insurance 
upon his own life, for the benefit of a wife 
and child, are essentially gifts to the benefi- 
ciary, and conclusively fraudulent and void 
as against creditors existing at the time of 
such payments. The following from the very 
long opinion of Pitney, V. C., contains its 
substance : 


The case presented, then, is this: A debtor owing 
a large sum upon a judgment, and plainly insolvent, 
isin receipt, from some source, each year, of money 
and means, belonging to himself, over and above what 
he finds necessary or proper to expend for current 
expenses, to th: amount of about $1,500; and instead 
of devoting it to the payment pro tanto of his debt, he 
makes a present of it to his wife and children by the 
machinery of divers policies of life insurance, with 
the result that at his death he has given his wife in 
premiums enough to pay his debt, and she has be- 
come practically rich at the creditor’s expense. This 
statement of the case seems to me to decideit. The 
old maxim that a man must be just before he is gen- 
erous applies. I am unable to discover any principle 
or well-considered authority upon which such a 
transaction can be sustained against creditors. To do 





80 would, as it seems to me, be to run counter to prin- 
ciples so well settled and familiar as hardly to require 
recital. A husband cannot settle money or property 
in aay shape upon his wife while he is indebted. If 
he attempts it, the creditors are entitled to the aid of 
this court to reach the property so settled, in what- 
ever form it may be found. The great weight of au- 
thority holds that payments on account of life policies 
for the benefit of another must be considered as made 
in fraud of creditors. Schondler v. Wace, 1 Camp. 
487; Skarf v. Soulby, 1 Macn. & G. 364; Jenkyn v. 
Vaughan, 3 Drew, 419; 2 Jur. (N. S.) 109; 25 L. J. Ch. 
338; Stokoe v. Cowan, 29 Beav. 637; 7 Jur. (N. S.) 901, 
30 L. J. Ch. 882; Freeman v. Pope, L. R. 9 Eq. 206; 5 
Ch. App. 588; Taylor v. Coenen, 1 Ch. Div. 636. 

The foregoing were all cases of policies taken out in 
the name and for the benefit of the party whose life 
was assured, and by him assigned toa beneficiary. 
But I am unable to perceive any difference between 
such a case and that ofa policy taken out in the first 
instance in the name and for the benefit of a third 
party. Take the case of a policy issued in considera- 
tion of asingle down payment. Ifa debtor invests a 
sum of money in a policy for a certain sum payable to 
his personal representatives at his death, and then as- 
signs that policy to his wife, that is an indirect mode 
of making a settlement upon her. If, instead of tak- 
ing the policy payable to his personal representative, 
he should have it made payable directly to his wife, 
that seems to metobe makinga direct settlement 
upon his wife. Itis, in effect, loaning a sum of money 
to the insurance company, and taking the contract of 
the company to repay it, with a fixed interest, to his 
wife at his death. Holt v. Everall (1876),2 Ch. Div. 
266, was the case of a policy taken out by a husband 
in favor of his wife under the new English married 
women’s acts, which validate such pulicy unless the 
creditor shall prove that the policy was taken and 
premiums paid by the husband with intent to defraud 
his creditors. Vice Chancellor Hall found as a fact 
that the husband had paid the premiums for the pur- 
pose of defrauding his creditors. The court of ap- 
peals differed with him onthe question of fact, and 
found the premiums had been, in fact, paid by the 
wife, and upheld the transaction; but Lord Justice 
James (page 274) says: ‘“‘But it would be avery dif- 
ferent thing, as regards this transaction, if the prem- 
iums were paid out of the husband’s money. That 
might affect the main question itself, and certainly the 
payment of the premiums out of the husband’s money 
becomes important, because, under the married 
women’s property act, if any premiums are paid by 
the husband with intent to defraud the creditors, 
those premiums ought to be repaid to the husband’s 
creditors, and one part of the bill is addressed to that 
particular relief.”” And to the same effect is what 
was said by Lord Justice Mellish. The view above 
set forth is so well supported by the opinion of the 
Supreme Court of Alabama, inthe case of Fearn v. 
Ward, 80 Ala. 555, at page 560, 2 South. Rep. 114, that 
I transcribe it here: ‘The procurement of the policy- 
of insurance by Robert Fearn in favor of his child, 
and the payment of the premiums with his funds, 
constitute a gift to her,—a voluntary conveyance, 
based on parental affection,—which is void as to his 
existing creditors, though no fraud may have been in- 
tended. Itis a voluntary provision, effected by con- 
verting to her benefit money which, in equity and 
good conscience, should have been paid to his credit- 


ors. Though the law regards the parental duty of 
maintenance, and the consequent duty of making 
provision for the future when the father may no 
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longer exercise protecting care, it subordinates the 
discharge of those duties to obligations to his credit- 
ors, and declares void as to them any voluntary ap- 
propriation of property not authorized by legally ex- 
pressed exemptions or privileges. If money belong- 
ing to a debtor, which should be paid to his creditors, 
is used in the purchase of property for the benefit of 
another, merely on good consideration, the property 
purchased becomes the property of the debtor as to 
his creditors. A father who procures a policy of in- 
surance to be issued on his life payable to his child 
and pays the premiums with his own money, makes a 
voluntary gift or assignment ofa portion of his es- 
tate, which constitutes an investment for the benefit of 
the person for whose benefit the policy was issued.” 


Ishould have deemed it not worth while to spend 
so much time and space upon the general question of 
the right of a husband or father to settle property 
upon his family by the machinery of life insurance, 
but for a recent decision of the Supreme Court of the 
United States, which is supposed to militate against 
the views I have taken. I refer to Bank v. Hume, 128 
U.S. 195, 9 Sup. Ct. Rep. 41. I do not propose to in- 
dulge in a general criticism of the doctrines there ad- 
vanced. This has been done in an able and thorough 
manner by Mr. Williston in the twenty-fifth volume 
of the American Law Review (page, 185), and I refer 
particularly to and adopt his language found on page 
196. Itis enough to say that there were in that case 
circumstances which rendered it exceptional, and 
warranted the result arrived at, without infringing 
upon the long-established and wholesome rules of law 
for the protection of creditors, and much of what was 
said by the jearned chief justice was obiter. The only 
point, however, actually decided in that cause which 
can be invoked in defendant’s favor is this: ‘A mar- 
ried man may rightfully devote a moderate portion of 
his earnings to insure his life, and thus make reason- 
able provision for his family after his decease, with- 
out being thereby held to intend to hinder, delay, or 
defraud his creditors, provided no such fraudulent 
intent is shown to exist or must be necessarily inferred 
from the surrounding circumstances.” Now if we 
should apply that test here, I should feel constrained 
to hold that the circumstances do, of necessity, show 
a fraudulent intent. A man who has just suffered a 
large judgment to be recovered against him, and at 
once procures avery large policy of insurance to be 
issued on his life for the benefit of his wife, and keeps 
it up for years by payment of the annual premiums, 
and during all that time does not pay anything on his 
judgment indebtedness, does by such conduct at once 
induce the belief that he intended thereby to devote 
money to the enrichment of his wife which he ought, 
in mercantile honesty, to have applied to the payment 
of his debt, and such conduct is in law and morals a 
hindering, delaying, and defrauding of his creditors. 
But, whether I am right or not in this view, the law 
in this State is, as above shown, well settled that all 
such gifts and payments are conclusively fraudulent 
and void as against any existing creditor, such as the 
complainant here. Upon such questions I must be 
gui ed by the decisions of the highest courtin our 
own State. While the utterances of the Supreme 
Court of the United States are binding throughout 
the Union upon certain constitutional and statutory 
questions, ‘and are entitled to great weight upon all 
questions, they cannot be considered as authoritative 
on such as are here involved, outside of the District 
of Columbia, where, in fact, the case just cited arose. 
The result is that whether the contracts here in ques- 
tion are to be construed by the law of the State of New 
York, or by that of New Jersey, the complainant is 
entitled to relief. 





VALIDITY OF UNREGISTERED VOL- 
UNTARY ASSIGNMENT OF PERSONAL 
PROPERTY SITUATED IN ANOTHER 
STATE. 


A general assignment of personal property 
for the benefit of creditors was made and ex- 
ecuted in Ohio by a debtor domiciled there, 
and was duly registered and was valid under 
the laws of that State. The assigned prop- 
erty was situated in Tennessee, and the as- 
signment complied with the spirit of the stat- 
utes of that State, but was not registered in 
the county where situated. Possession was 
delivered to the assignee. Creditors subse- 
quently attached, and the question arose 
whether the assignment was good against at- 
taching creditors under certain sections of 
the Code of Tennessee.! 

In the notes to Guillaudet v. How- 
ell? Judge Redfield in discussing as- 
signments says: ‘‘Where there has been 
an actual transfer of possession the 
transfer will be upheld everywhere. This is 
illustrated by the comparatively recent dis- 
cussions of Hanford v. Paine, Rice v. Cur- 
tiss, and Meade v. Dayton.® In the first of 
these cases there was an assignment for the 
benefit of creditors, made in New York, by 
a resident of that State, which included (in- 
ter alia) personalty situated in Vermont. 
This assignment was valid according to the 


1 Code of Tennessee (M. & V. 1884) which reads as 
follows: 

**Sec. 2809. All mortgages and trusts of personalty 
shall bein writing and proved and registered as here- 
inafter provided, to be valid against the creditcrs of 
the bargainors, or purchasers under him for value, 
and without notice.”’ 

“Sec. 2844. All deeds, bills of sale, agreements, and 
other instruments for the conveyance or mortgage of 
personal property shall be registered in the county 
where the vendor or person executing the same 
resides, and, in case of his non-residence, where the 
property is.”’ 

**Sec. 2887. All of said instruments shall have effect 
between the parties to the same and their heirs and 
representatives, without registration; but as to all 
other persons not having actual notice of them, only 
from the noting for registrations on the books of the 
register, unless otherwise expressly provided.” 

“Sec. 2888. All of said instruments so registered 
shall be notice to all the world from the time they are 
noted for registration as prescribed in Sec. 529, and 
they shall take effect from said time.”’ 

**Sec. 2890. Any of said instruments not so proven, 
acknowledged and registered, or noted for registra- 
tion, shall be null and void as to existing or subse- 
quent creditors of, or bona fide purchasers from the 
makers without notice. 9? 

26 Am. Law Reg. (N. S.) 529. 

3 82 Vt. 442; 32 Vt. 460; 28 Coin. 33. 
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lews of New York, but was not in accordance 
with the statute of Vermont relating to such 
assignments, inasmuch as no copy of it was 
filed in any clerk’s office in the latter State. 
The assignee came to Vermont and took pos- 
sion of the property ; and it was held that an 
attachment by process, subsequently issued 
by the Vermont creditors of the assignor, 
came too late. On the other hand, in Rice v. 
Curtiss, it was held, that, where a transfer of 
chattels, situated in Vermont was not fol- 
lowed by the change of possession, which 
was required by the policy of the law of that 
State, although no such change was requisite 
under the lex loci contractus, the assignment 
would not stand against a subsequent attach- 
ment. Mead v. Dayton, supra, is also an in- 
teresting case. There, a debtor residing in 
Connecticut, made a transfer of property sit- 
uated in that State to a New York creditor, 
in satisfaction of the debt, and the transfer 
was consummated by an actual delivery of 
possession to the creditor in New York. Two 
days after this the debtor made an assign- 
ment for the benefit of his creditors, under 
the insolvent laws of Connecticut, one of the 
provisions of which was, that all transfers 
made sixty days before insolvency, and in 
contemplation thereof, shall be void. The 
creditor subsequently happened to come into 
Connecticut and was sued in the town by the 
assignee in insolvency, and it was held that 
the latter could not recover.”” * * * 
Judge Story* says: ‘‘In two somewhat recent 
cases (Hanford v. Paine, and Rice v. Curtiss, 
cited above) we had occasion to consider the 
question of priority among creditors, as af- 
fected by the laws of different States. Those 
cases were carefully prepared and argued at 
the bar, and the authorities extensively con- 
sidered as well as the principles involved in 
the decision. We are not aware that the 
doctrines there mentioned have been essen- 
tially modified by any more recent decisions.”’ 
Burrill on Assignments,” says: ‘‘Effect of an 
actual change of possession—where there 
has been an actual transfer of possession the 
transfer will be upheld everywhere.’’ How- 
ard National Bank v. King,® was a contest be- 
tween attaching creditors and an assignee in 
actual possession under a New Jersey assign- 
ment. The court held: ‘‘An assignment 
4 Story on Conflicts of Law, Sec. 325. 


5 Burrill on Assignments (Webb’s Ed.), Sec. 281. 
®§ 10 Abbott N.C. 348. 





for the benefit of creditors and choses in ac- 
tion made in the place of the domicile of their 
owner, and valid there, is valid everywhere ; 
hence after reduction to possession by the as- 
signee, they are not subject to attachment in 
New York, though the assignment be invalid 
under New York law.”’ 

In the case of Moore v. Willett,’ the plaint- 
iff claimed title under an assignment, made 
by an insolvent debtor in North Carolina. 
Had the assignment been made in New York 
it would have been void as to attaching cred- 
itors. The vessel in dispute was at sea at the 
time of its assignment, and upon its arrival 
in New York was attached. Judgment was 
rendered for the plaintiff, the court holding: 
‘‘The title having once passed, the subsequent 
arrival of the vessel here, and the levying of 
an execution here, could not defeat the 
plaintiff’s title previously acquired ; and that 
more especially if before such levy the plaint- 
iff had, in any manner taken possession of 
the assigned property.’’ Speed v. May,® was 
an assignment by Guise & Son of Maryland, 
to Speed for the benefit of all his creditors. 
It was submitted upon an agreed case. 
Among other things it was agreed: ‘‘That 
the latter assignment was never recorded in 
the county of Union’’ in accordance with the 
requirements of the 5th section of the Act of 
the 24th of March, 1818, and that there was 
neither a schedule nor a bond filed as re- 
quired by the act of the 14th of June, 1836, 
both Acts relating to assignments for the 
benefit of creditors. The court held that 
this assignment was good against purchasers 
ang attaching creditors.’ In Barnett v. Kin- 
ney,’ the court held: ‘‘An assignment of all 
his property, made for the benefit of his cred- 
itors with preferences, by a citizen of Utah, 
to another citizen of Utah, which is 
valid by the laws of Utah and valid 
at common law, is valid in Idaho against an 
attaching creditor, as to property in Idaho of 
which the assignee has taken possession, not- 
withstanding the provision in the Revised 
Statutes of Idaho, that no assignment by an 
insolvent debtor otherwise than as therein 


7 35 Barbour, 663. 

8 17 Pa. St. 90. 

® To the same effect are: Crawford v. Burton, 6 
Iowa, 476; Short v. Jenkins, 7 Martin, La. 353; Fray- 
ser v. Frederic, 4 Zabriskie (N. J.), 162; Bank of St. 
Mary v. Morton, 12 Rob. La. 3; Richardson v. Leavitt, 
1 La. Ann. Rep. 480; 1 A. & E. Ency. 873. 

10 147U. S. 476. 
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provided is binding on creditors, and that 
creditors must share pro rata, without prior- 
ity or preference.’’ As an assignment for 
the benefit of creditors with the condition 
annexed, is in effect a mortgage, the reason 
of the above decision is obvious. For as 
Powell" says: ‘Possession is to the person- 
alty what title deeds are to the realty.’’ Un- 
der the common law a person could not, as 
against third persons, make a valid mortgage 
of chattels, unless they were delivered to the 
mortgagee. ‘‘At common law” a mortgage 
against creditors could only be made by a 
delivery of the property. It was essential 
that the custody and possession of the goods 
should be delivered to, and retained by the 
mortgagee. The intent of the statute pro- 
viding for the recording of mortgages of per- 
sonal property was to do away with the ne- 
cessity of any delivery of the property and 
enable mortgagors to hold possession until 
default. For this purpose registration is re- 
quired as giving, perhaps, even greater no- 
toriety to the transaction than delivery and 
retention of the possession. Registration 
thus becomes a substitute, as well for deliv- 
ery as for retaining possession of the prop- 
erty.’’ Cobbey on Chattel Mortgages, Sec. 
626, says: ‘‘While registration dispenses 
with delivery and possession, delivery and 
possession dispenses with the necessity of a 
record. The rule works both ways." No- 
tice by registration is to take the place of the 
notice which would be imparted by an actual 
and continued change of possession. The 
delivery of possession which is equivalent to 
filing, must be an actual, open and bona jide 
change of possession.'* Under the recording 
act generally, if there be an actual, contin- 
ued change of possession there is no need of 
filing or recording the mortgage to make it 
valid as to third parties.’’ And supra Sec. 
560, after speaking of the object of the re- 
cording acts, says: ‘‘To this end he must 
either transfer the possession to the mort- 
gagee, or give notice to the world of the lien 
by acknowledging and recording the mort- 
gage as required by the statute of the State.’’ 

Jones on Chattel Mortgages, Sec. 176, 

11 1 Powell on Mort. 20. 

12 Jones on Chattel Mort. Sec. 176. 

13 Citing Fromme y. Jones, 13 Iowa, 470; Cooper v. 
Brooks, 41 Mich. 448; Morrow yv. Reed, 30 Wis. 81. 


14 Citing Steele v. Benham, 84 N. Y. 634; Otis v. Sill, 
8 Barb. 102; Hanford y. Artcher, 4 Hill, 271. . 
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says: ‘‘Under the recording acts, generally 
in force, if there be a change of possession 
of the mortgaged property, there is no need 
of recording the mortgage or the bill of sale 
to make it valid against third persons. Pos- 
session by the mortgagee or vendee is equiv- 
alent to notice by registration.’”"” And, ‘‘if 
a mortgagee takes possession of the mort- 
gaged chattels before any other right or lien 
attaches,"* his title under the mortgage is 
good against everybody, although it be not | 
acknowledged or recorded or the record be 
ineffectual by reason of any irregularity. 
The subsequent delivery cures all defects; 
and it also cures any defect there may be 
through an insufficient description of the 
property. Delivery of possession under the 
mortgage, before rights have been acquired 
by others, will cure any invalidity that may 
be in the instrument, whether arising, from 
an insufficient execution of it, the omission 
to record it, or from its containing a provis- 
ion which makes it void except as between 
the parties.’”® Schouler,” in speaking of 
chattel mortgages says: ‘‘When the deed is 
registered, or possession is taken by the 
mortgagee, it becomes valid and operative so 
as to protect the mortgaged property from 
creditors not having already made a levy of 
execution or attachment, and supsequent 
purchasers from the mortgagor.’’ Hilliard 
on Mort., § 395, says: ‘‘It is now generally 
provided by the statutes of the several States, 
that such mortgages, like those of real prop- 
erty, shall be publicly registered and re- 
corded in order to give them validity against 
any one but the parties themselves; unless 
the mortgagee takes and retains possession 
of the property, in which case registration is 
dispensed with, because the purpose of it, 
notice of the encumbrance is accomplished 
in another way.’’ 

Cobbey on Chattel Mortgages, Sec. 560, 
says: ‘‘Recording is only necessary to the 
validity of a mortgage when possession 
of the mortgaged chattel is not deliv- 
ered to the mortgagee and retained by him. 
If it is so bulky that this cannot be done, 
then there must be some clear and unequivo- 

15 Holmes vy. Crane,2 Pick. 607; Haven v. Low, 2 
N. H. 18; Morrow v. Turney, 35 Ala. 131. 

16 Jones on Chattel Mort. Sec. 178. 

7 Citing Chipman v. Feikert, 68 Ill. 284; MeTaggert 
v. Rose, 14 Ind. 280; Brown v. Webb, 20 Ohio, 389. 


1s Nash v. Norwent, 5 Mo. App. 345. 
19 Schouler on Personal Property, Vol. 1, p. 544. 
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' cal indication of such transfer that creditors 
and subsequent purchasers will not be mis- 
led. A chattel mortgage is required to be 
filed or recorded only when the mortgagor 
retains possession of the property.’’ Chipron 
v. Feikert,” was a bill in chancery to set 
aside a mortgage which was not acknowl- 
edged, and they had taken possession of the 
chattels. Chipron attached the goods, and 
in the Circuit Court where the case was tried, 
defendants obtained a decree. The plaintiff 
contended that the mortgage was not valid 
as not complying with the statutes in not be- 
ing acknowledged. The court said: ‘‘Now 
if the defendants were in possession of the 
property under their mortgage before the de- 
fendants acquired any lien or right thereto, 
it is immaterial whether the mortgage was 
acknowledged or not. The mortgage would 
be good as against everybody, regardless of 
the acknowledgment, if the mortgagee had 
the possession of the property under it be- 
fore other liens attached.’’ Judgment affirmed. 
Nash v. Norwent,”' was a bill in equity to set 
aside a mortgage. The defendant, Mrs. Nor- 
went, had borrowed money from one Simp- 


son, and had given him a mortgage upon her 


chattels. Under the Missouri statute the 
wife could not make a valid chattel mortgage. 
The court said: ‘‘It is insisted by the ap- 
pellants that the mortgage to Simpson was 
void. We cannot see what that has to do 
with the matter. Clearly, such a mortgage 
is bad. But Mrs. Norwent had, neverthe- 
less, a perfect right to pay a creditor, and to 
protect Simpson, who had lent her money 
on the faith of this mortgage, by turning 
over to him actual possession of the property 
upon which she had given him a mortgage 
which the law declares to be invalid as a se- 
curity. As a transfer of possession took 
place, before any creditor acquired rights to 
this property, the invalidity of the mortgage 
before possession by the mortgagee 
is unimportant. It appears that the plaint- 
iff had no lien upon these goods, and the us- 
ng of them to pay Mrs. Norwent’s just debt 
to Simpson was legal enough. As a legal 
decument, this pretended mortgage, being 
executed and acknowledged by a married 
woman without joining her husband, is prob- 
ably worthless for thatreason. So far as the 
20 68 Ill. 224, 
21 5 Mo. App. 547. 





rights of third parties are concerned, it would 
be bad however executed.’’ Judgment af- 
firmed. Morrow v. Reed,” was an action to 
recover certain logs. The plaintiff to estab- 
lish his title to these logs offered in evidence 
two mortgages executed by Daniel and 
Finkey McDonald to him. The first mort- 
gage was improperly filed, the second em- 
bracing an equal amount was not recorded. 
The judgment in the lower court was for the 
plaintiff. The defendant appealed. The court 
said : ‘‘A number of objections may have been 
taken to the validity of the chattel mortgages 
upon which the plaintiff claimed to hold the 
logs in controversy. It is said that they do 
not contain a sufficient description of the 
mortgaged property to enable a third person 
to identify it; that they refer in part to after- 
acquired property ; that a portion of the logs 
embraced in the mortgages were marked logs, 
and therefore the law required the mortgages 
to be recorded in the office of the inspector 
of lumber for the district ; and that the mort- 
gages were never properly filed in the office 
of the town clerk, consequently that the in- 
struments were void. It may be conceded, 
for the purposes in this case, that these vari- 
ous objections to the validity of the chattel 
mortgages would be well taken had there not 
been a delivery of the logs upon the mort- 
gages. The plaintiff’s claim is, that on or 
about the 27th day of March, 1869, he and 
Daniel McDonald, one of the mortgagors, 
went along down the east shore of Green 
Bay, where the logs were then lying, and that 
McDonald then pointed out and delivered the 
logs upon the mortgages. If this was done, 
as claimed, it would cure any defects in the 
mortgages on account of any imperfect de- 
scription of the logs, or in respect to after- 
acquired property; and would obviate the 
objection that ,the {mortgages were not 
properly recorded and filed. For it would 
be an appropriation of the specific logs to the 
mortgages and a designation of the property 
to which they were to attach. The object of 
requiring a mortgage of personal property to 
be filed or recorded is to give creditors and 
subsequent purchasers notice of its existence 
when the mortgagor retains possession of the 
property. If the actual possession of the 
property is changed, then the necessity for 
recording or filing the chattel mortgage fails. 
22 30 Wis. 81. 
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And the same may be said in respect to any 
imperfect or insufficient description of the 
mortgaged property. If the mortgagee takes 
possession of the mortgaged property that is 
sufficient. That is an identification and ap- 
propriation of the specific property to the 
mortgages. And, therefore, it seems plain 
to us that all these objections taken to the 
validity of the chattel mortgages become 
entirely immaterial if, in fact, there was a 
delivery of the logs to the plaintiff under the 
mortgages, on the 27th day of March, as 
claimed by him.’’ Judgment affirmed. The 
decisions of the court of Tennessee seem to 
uphold this view of the law. 

In Tatum v. Jameson,” the construction of 
sections 2844, 2890, supra, and sub-sec. 5, 
of 2837 was involved. The court said: ‘‘This 
is not a contract of sale which the law re- 
quires to be evidenced by writing. A verbal 
sale and delivery will vest in the purchaser a 
good title. But if he chooses to take a writ- 
ten transfer, surely, his title, which vested by 
delivery, is not divested by the mere execu- 
tion of a bill of sale by the vendor. The bill 
of sale only thereby becomes the best evi- 
dence of the contract, and in this case was 
very properly produced and read to"the jury ; 
but its registration not having been required 
by the law could neither add to, nor detract 
from its validity. Ifa party contracts for 
personal property, and the possession remains 
in the vendor, so as no title passes except by 
deed, such deed must be registered, or it is 
void as to creditors or purchasers without 
notice. But where no deed is necessary to 
pass title and consequently, no registration 
necessary, the existence of a deed is of no 
consequence, except as constituting the best 
evidence of the terms of the contract.’’ Bay- 
less v. Elcan,” was a bill filed by Mrs. Bay- 
less for the recovery of chattels sold by her 
husband. These chattels had been settled 
upon her by deed in Georgia where the trust 
was made and registered. They afterwards 
moved to Tennessee, and Bayless sold the 
chattels. Upon his death his widow filed her 
bill. The statutes governing their registra- 
tion are 2890 supra, 2845 and 2846. The 


23 2 Humphreys, 10, 294. 

24 This section provides that ‘All instruments of 
writing for the conveyance of personal property may 
be registered.” 

25 1 Cold. (Tenn. Rep.), 97. 

26 Secs. 2845 and 2846. ‘‘And if the contract or agree- 





defendants contended that the marriage set- 
tlement was null and void as it had not been 
registered in the county in which they lived. 
The court said: ‘There is no provision in 
our registration laws, requiring that such 
papers, coming from another State, shall be 
registered here to give them validity, even 
against purchasers and creditors.’’ All these 
decisions are based upon the rule laid down 
in the cases of The People v. Craycroft,” and 
Candee v. Haywood,” ‘‘that unless made 
exclusive, the remedy provided by the statute 
is cumulative with one already existing at 
common law.’’ And in Shepherd v. John- 
son,” ‘‘in all doubtful matters where the lan- 
guage of a statute is expressed in general 
terms it is to receive such a construction as 
may be agreeable to the rule of common law 
in cases of that nature; for it is not intended 
that the common law was to be altered fur- 
ther or otherwise than the act expressly de- 
clares, or it would have so said.’’ ‘‘This has 
been the language of courts in every age. 1 
Kent’s Commentary, 433. It is not neces- 
sary to multiply authorities upon this sub- 
ject; the principles are familiar that a well 
established rule of law cannot be repealed by 
implication.’’* 


Memphis, Tenn. Wo. A. McNEILL. 


ment be made without the limits of the State, they 
shall be registered in every county in the State to 
which the husband and wife remove the property.” 

27 2 Cal. 298. 

3 387 N. Y. 653. 

29 2 Humphrey (Tenn.), 285. 

30 2 Greene (Iowa), 829; 3 Sneed (Tenn.), 404. 








DISSOLUTION OF CORPORATION — ILLEGAL 
PURPOSES—RESTRAINING COMPETITION. 


PEOPLE V. MILK EXCHANGE. 


Court of Appeals of New York, March, 12, 1896. 


A company, composed of a large number of local 
milk dealers, incorporated for the avowed purpose of 
“buying and selling milk at wholesale and retail,” but 
which only acted as a seller’s agent to find purchasers, 
charging the former a commission for such service, 
adopted and acted under a by-law giving the board 
of directors the power to fix the price to be paid by 
the stockholders for milk. Held, that it was an un- 
lawful combination of dealers to control the price of 
milk. 


Action by the people of the State of New York 
against the Milk Exchange, Limited, to annul 
the defendant’s charter. From an order of the 
general term (29 N. Y. Supp. 259) reversing a 
judgment entered upon a nonsuit and ordering a 
new trial, defendant appeals. Affirmed. 
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HaiGut, J.: This action was brought to have 
the defendant, a domestic corporation, dissolved, 
its charter vacated, and its corporate existence 
annulled. This relief issought upon two grounds: 
First. nonuser; second, an unlawful and illegal 
combination and conspiracy, made in restraint 
of trade, to limit the supply of milk, and to fix 
and control the price thereof in the City of New 
York and elsewhere. The defendant was organ- 
ized on the 21st day of October, 1882, for the pur- 
pose, as stated in its certificate of incorporation, 
of ‘buying and selling of milk at wholesale and 
retail, the purchase of dairies of milk when 
deemed advisable, and the sale of the same to 
milk dealers.’” The complaint charges that the 
defendant was not engaged in this business. 
Upon the trial, at the close of the evidence, it was 
conceded by both counsel for the plaintiff and for 
the defendant that the question whether the de- 
fendant had been engaged in buying or selling 
milk, under the evidence, was a question of law 
for the court, and not for the jury. We so under- 
stand the evidence. There is no conflict, and we 
have but to ascertain the meaning and intention 
of the witnesses. The plaintiff's chief witness 
was Woodhull, the secretary and treasurer of the 
defendant. In his testimony he makes use of the 
expression that the exchange ‘‘has bought and 
sold milk;’’ but he then proceeds to state that he 
is familiar with the operations of the Milk Ex- 
change in buying milk of the farmers, and selling 
it to dealers, and then states the manner in which 
the business was conducted. He says: “It is 
this: A farmer brings his dairy into the exchange 
tobe sold. I go out and find him a dealer who 
can use the milk, and write the farmer how to 
mark his milk. I make the collection of the 
dealer, and pay it to the farmer, and we guaranty 
him the collection.’’ He further testified that 
their commission was 3 per cent.; that the milk 
was never shipped to the exchange, but was 
shipped directly to the dealer; that they sold the 
milk for the farmer at the exchange price, which 
they guarantied to collect, and turn over to the 
farmer, less their commissions. Numerous wit- 
nesses speak of their arrangement made, or at- 
tempted to be made, with the exchange for the 
sale of milk; and in each case it was distinctly 
Stated that the exchange did not buy milk; that 
they merely looked up a dealer, who would pur- 
chase it at the exchange price; and that they 
guarantied the collection for 3 per cent. commis- 
sion. We think, therefore, that there can 
be no question as to the meaning of the 
witness Woodhull as to the expression made 
use of by him above referred to, for he 
immediately proceeded to explain how the 
milk was purchased and sold; and this evi- 
dence establishes the fact that the milk was not 
purchased by the exchange, but that it was sold 
in the manner described for the commission 
Stated. The transactions, therefore, constituted 
a commission business, and were not, strictly 
Speaking, the ‘“‘buying and selling of milk at 





wholesale and retail.”” Whether the engaging in 
a commission business, such as we have described, 
is authorized by the defendant’s charter, we do 
not deem it necessary now to determine. It may 
be that the commission business is so closely al- 
lied to that of buying and selling as to make the 
former legitimate and permissible under the de- 
fendant’s certificate of incorporation. 

We are thus brought to a consideration of the 
charge of unlawful conspiracy in restraint of 
trade. We have only called attention to the 
charge of nonuser for the purpose of showing the 
precise nature of the business conducted by the 
defendant as bearing upon the latter question. If 
the defendant was the purchaser of milk, or of 
dairies of milk, it had the right to fix the price 
from time to time that it would pay therefor. IE, 
however, it was engaged only in the selling of 
milk upon commission, then its duty as a com- 
mission merchant, as ordinarily understood, was 
to get as high a price for the seller as could be 
reasonably obtained, and it was no part of its 
duty to otherwise fix the price of milk. It ap- 
pears that the Milk Exchange, when organized, 
or shortly thereafter, had 90-odd stockholders, a 
large majority of whom were milk dealers in the 
city of New York, or creamery or milk commis- 
sion men doing business in that vicinity; that at 
the first meeting of the exchange after its incor- 
poration the following, among other by-laws, 
was adopted: ‘*The board of directors shall have 
the power to make and fix the standard or market 
price at which milk shall be purchased by the 
stockholders of this company, and to declare the 
stock of any and every stockholder herein who 
purchases milk at any other than the price so 
named by the board forfeited, subject to the con- 
ditions’set forth in article 3, sections 4 and 5, of 
these by-laws. All stock so forfeited by said 
board of directors shall be subject to the order of 
the board of directors, and shall be disposed of as 
they direct.’’ This by-law remained in force for 
a number of years, and until after there was an 
investigation as to the character and nature of the 
defendant’s business, and a report made by a 
committee of the senate. The by-law was then 
amended by striking out that part thereof which 
authorized the forfeiture of the stock of a stock- 
holder who purchased milk at another price than 
that fixed by the exchange. It was again 
amended in April, 1890, but that part thereof 
which provided that the board of directors shall 
have the power to determine and fix, from time 
to time, the exchange price of milk was retained. 
Acting upon these by-laws, the defendant’s board 
of directors have, from time to time, during its 
corporate existence, fixed the price of milk to be 
paid by dealers, and the prices so fixed have 
largely controiled the market in and about the 
city of New York and of the milk-producing ter- 
ritory contiguous thereto. These facts are signifi- 
cant, and we are unable to escape the conviction 
that there was a combination on the part of the 
milk dealers and creamery men in and about the 
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city of New York to fix and control the price that 
they should pay for milk. Was this lawful? 

In Judd v. Harrington, 139 N. Y. 105, 34 N. EK. 
Rep. 790, certain parties, who were dealers in 
sheep and lambs, entered into an agreement, by 
its terms organizing an association for the de- 
clared purpose of guarding and protecting their 
business interests from loss by unreasonable com- 
petition. The agreement was to pool their com- 
missions, except such as should be agreed to be 
paid to a butchers’ association, with which they 
had agreed only to sell to the butchers, and the 
butchers to buy only of the dealers, belonging to 
their respective associations. It was held that 
the real nature and purpose of the agreement was 
to suppress competitich in an article of food, and 
to so control the market that they could enhance 
the price of the article. 


In People v. Sheldon, 1389 N. Y. 251, 34 N. E. 
Rep. 785, certain coal dealers organized a com- 
pany known as the Lockport Coal Exchange. 
The object of the organization was to prevent 
competition in the price of coal among the retail 
dealers in that city by constituting the exchange 
the sole authority to fix the price which should 
be charged by the members for coal sold by them. 
Sheldon and others, members of the exchange, 
were indicted, charged with the offense of doing 
an act injurious to trade or commerce. The trial 
judge submitted the case to the jury upon the 
theory that, if the defendants entered into the 
organization for the purpose of controlling the 
price of coal and managing the business of the 
sale thereof, so as to prevent competition in the 
price between the members of the exchange, the 
agreement was illegal. The jury found the de- 
fendants guilty. It was held that the principle 
upon which the case was submitted to the jury 
was sanctioned by the authorities. Andrews, C. 
J.,in delivering the opinion of the court, said: 
“The question is, was the agreement, in view of 
what might have been done under it, and the fact 
that it was an agreement the effect of which was 
to prevent competition among the coal dealers, 
one upon which the law fixes the brand of con- 
demnation? It has hitherto been an accepted 
maxim in political economy that ‘competition is 
the life of trade.’ The courts have acted upon 
and adopted this maxim in passing upon the 
validity of agreements, the design of which was to 
prevent competition in trade and have held such 
agreements to be invalid.”’ Again, he says: 
‘Agreements to prevent competition in trade are, 
in contemplation of law, injurious to trade, because 
they are liable to be injuriously used. The present 
case may be used as an illustration. The price of 
coal now fixed by the exchange may be reasonable 
in view of the interests, both of dealers and con- 
sumers,but the organization may not always be 
guided by the principle of absolute justice. * * * If 
agreements and combinations to prevent compe- 
tition in prices are or may be hurtful to trade, 
the only sure remedy is to prohibit all agreements 
of that character. If the validity of such an 
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agreement was made to depend upon actua! proof 
of public prejudice or injury, it would be very 
difficult in any case to establish the invalidity, al. 
though the moral evidence might be very con- 
vincing.”’ 

In Arnot v. Coal Co., 68 N. Y. 558, the Butler 
Colliery Company and the Pittson & Elmira Coa] 
Company were corporations engaged in mining 
and selling coal. For the purpose of monopo- 
lizing the trade and maintaining a high price for 
coal, the two companies entered into a contraet, 
by which one agreed to take all of the coal which 
the other should desire to send north of the State 
line at the regular market price, and agreed not 
to sell coal to any other party to be shipped in 
that direction. It was held that the agreement 
was entered into for the purpose of enhancing 
the price of coal north of the State line, and that 
it was against public policy, and void. Rapallo, 
J., in the opinion, says: ‘That a combination to 
effect such a purpose is inimical to the interests 
of the public, and that all contracts designed to 
effect such an end are contrary to public policy, 
and therefore illegal, is too well settled by ad- 
judicated cases to be questioned at this day.” See 
People v. Fisher, 14 Wend. 9; Hooker-v. Vander- 
water, 4 Denio, 349; Stanton v. Allen, 5 Denio, 
434; Bank v. King, 44 N. Y. 87; Leonard vy. 
Poole, 114 N. Y. 371, 21 N. E. Rep. 707. 

Applying the rule thus established to the evi- 
dence under consideration, it appears to us that 
a case is presented in which the jury might have 
found that the combination alluded to was in- 
imical to trade and commerce, and, therefore, un- 
lawful. It may be claimed that the purpose of 
the combination was to reduce the price of milk, 
and that, it being an artical of food, such reduc- 
tion was not against public policy. But the price 
was fixed for the benefit of the dealers, and not 
the consumers, and the logical effect upon the 
trade of so fixing the price by the combination 
was to paralyze the production and limit the sup- 
ply, and thus leave the dealers in a position to 
control the market, and, at their option, to en- 
hance the price to be paid by the consumers. 
This brings the case within the condemnation of 
the authorities to which we have referred. 

It is asserted that this litigation was instituted 
upon the petition of members of the Milk-Pro- 
ducers’ Union, and that the purpose of that asso- 
ciation was to enhance the price of milk. This 
may be, but the action was brought by the at- 
torney general, and the influences that operated 
upon him to induce his prosecution of the de- 
fendant are now unimportant.”’ The questions 
for our determination are presented by the plead- 
ings, and the parties have the right to have them 
determined upon the merits. If the Milk-Pro- 
ducers’ Union is engaged in an unlawful business, 
which is a restraint upon trade and commerce, 
it may be dealt with in another action. The or- 
der appealed from should be affirmed, and judg- 
ment absolute ordered in favor of the plaintiff 
upon the stipulation, with costs. All concur 
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(Andrews, C. J., and Bartlett, J., on the ground 
of nonuser), except Peckham, J., who dissents 
upon the ground that there was proof sufficient 
of user, and that the action of the defendant did 
not fairly tend to enhance the price of milk to the 
consumer. Order affirmed, and judgment ac- 
cordingly. 


NotE.—Monopolies.—All combinations among per- 
sons or corporations for the purpose of raising or con- 
trolling the prices of merchandise or any of the neces- 
sities of life, have been held to be monopolies. 
Whatever tends to prevent competition between 
those engaged in a public employment or business 
impressed witha public character is also opposed to 
public policy and therefore unlawful, as creating a 
monopoly. In the Case of the Monopolies, 6 Coke, pt. 
ll, p. 84, it was decided as long ago as the forty-fourth 
year of the reign of Queen Elizabeth, that the “grant 
to the plaintiff of the sole making of cards within the 
realm” was utterly void, and that for two reasons: 
first, thatit is a monopoly and against the common 
law; second, that it is against divers acts of parlia- 
ment, etc. Bell v. Leggett, 7 N. Y. 176; Trist v. Child, 
21 Wall. 441. In 2 Addison on Contracts, 743, it is 
said that ‘contracts creating monopolies are null and 
void as being contrary to public policy.”” The same 
proposition has been laid down in the following cases: 
Richardson vy. Buhl, 77 Mich. 633; Morris Run Coal 
Co. v. Bartley Coal Co., 68 Pa. St. 178; Central Shade 
Roller Co. v. Cushman, 143 Mass. 353; People v. North 
River Sugar Refining Co. (N. Y.), 18 Am. St. Rep. 
848; People v. Chicago G. T. Co., 130 Ill. 268, 17 Am. 
St. Rep. 319; Central Railroad Co. v. Collins, 40 Ga. 
582; Hazlehurst v. Savannah Ry. Co., 43 Ga. 13; West 
Virginia Transportation Co. v. Ohio Pipe Line Co., 22 
W. Va. 600. In Craft v. MeConoughy, 79 Ill. 346, Mr. 
Chief Justice Craig said: **‘We understand it to be a 
well-settled rule of law that an agreement in general 
restraint of trade is contrary to public policy, illegal 
and void. Whatever is injurious to the in- 
terests of the public is void on the ground of public 
policy.” In Central Ohio Salt Co. v. Guthrie, 35 
Ohio St. 666, the Supreme Court of Ohiosaid: ‘*Pub- 
lic policy unquestionably favors competition in trade 
to the end that its commodities may be afforded to 
the consumer as cheaply as possible, and is opposed 
to monopolies which tend to advance market prices, 
to the injury of the general public.”’ It has been said 
by way of justification for this construction of the law 
against monopolies, that the common law will not per- 
mitindividuals to oblige themselves by a contract 
either to do or not to do anything when the thing to 
be done or omitted is in any degree clearly injurious 
tothe public. Chappel v. Brockway, 21 Wend. 159; 
West Virginia Transportation Co. vy. Uhio Pipe Line 
Co., YW. Va. 600. 

Very Late Decisions on Subject of Monopolies.— 
Foreign insurance companies which combine to con- 
trol and increase the rates of insurance on property 
within acityin this State violate Laws 1889, ch. 257, 
entitled ‘“‘an act to declare unlawful trusts and combi- 
nations in restraint of trade and products, and to pro- 
vide penalties therefor;” and their local agents who 
enforce such rates are subject to prosecution there- 
for. State y. Phipps, 31 Pac. Rep. 1097, 50 Kan. 609. 
An agreement between a number of lumber dealers 
to raise the price of lumber 50 cents per thousand 
feet, in advance of the market price, cannot operate 
a8 a restraint upon trade, within the meaning of the 
act of congress ‘“‘to protect trade and commerce against 





unlawful restraint and monopolies,” unless such 
agreement involves an absorption of the entire traffic, 
and is entered into for the purpose of monopolizing 
trade in that commodity with the object of extortion. 
United States v. Nelson (D. C.), 52 Fed. Rep. 646. An 
arrangement whereby a company promised persons 
who purchased from its distributing agents that if, 
for the ensuing six months, they would purchase 
their distillery products exclusively from such 
agents, and would not resell the same at prices less 
than those fixed by the company, then, on being fur- 
nished with a certificate of compliance therewith, it 
would pay a rebate on the amount of such purchases, . 
did not constitute a contract in restraint of trade, 
within the meaning of Act July 2, 1890, Sec. 1, since 
the purchaser was not in any way bound to the per- 
formance of the conditions named; nor did such ar- 
rangement operate to ‘“‘monopolize” or “as an at- 
tempt to monopolize,” trade and commerce, within 
the meaning of section 2. Jn re Greene (C. C.), 
52 Fed. Rep. 104. An agreement by a number of 
manufacturers and dealers in watch cases to fix an 
arbitrary price on their goods, and not to sell the same 
to any persons buying watch cases of plaintiff, is not 
in violation of the statute; and a complaint which, on 
the last analysis, avers only these facts, without 
averring the absorption or the intention to absorb or 
control the entire market, or a large part thereof, 
states no cause of action. Dueber Watch Case Manuf. 
Co. v. E. Howard Watch & Clock Co. (C. C.), 55 Fed. 
Rep. 851. A combination of fire insurance companies 
to fix uniform rates of insurance and agents’ commis- 
sions throughout the State, though possibly unenforce- 
able among its members as an unreasonable restraint 
of trade at common law, is not enjoinable by the pub- 
lic, nor a ground for forfeiting its members’ franchises, 
since the business is not one in which the public has 
an interest asin that of a common carrier or other 
corporation having the power of eminent domain, or 
ofa dealer in a staple which is a prime necessary of 
life; nor is ita professional service to which the pub- 
lic is entitled. Queen Ins. Co. vy. State, 24S. W. Rep. 
397, 86 Tex. 250. A contract by which three or four 
companies engaged in the manufacture of oleomar- 
garine consolidate as a corporation, for the purpose of 
stopping the sharp competition between them, and 
agree that none of them shall separately engage in the 
business for five years, is not invalid as constituting a 
monopoly. Oakdale Manuf. Co. y. Garst (R.I.), 28 
Atl. Rep. 973. A combination to enable a single com- 
pany to control the business of refining and selling 
sugar by buying up all competing concerns is not a 
violation of Act of Cong. July 2, 1890, declaring com- 
binations and trusts in restraint of trade illegal. 
United States v. E. C. Knight Co. (C. C.), 60 Fed. Rep. 
306. Itis no defense in an action by a milk shipper’s 
association for price of goods sold that it is a corpora- 
tion composed of milk producers, and therefore il- 
legal, under Act June 11, 1891. Chicago Milk Ship- 
pers’ Ass’n v. Ford, 46 Ill. App. 576. 
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FOSTER ON THE FEDERAL INCOME Tax. 

This volume has, of necessity, an especial value at 
this time. It goes thoroughly into the history of the 
present income tax law. It contains a full descrip- 
tion of each step inthe assessment and collection of 
the tax which is necessary on the part of the govern- 
ment or tax payer in order to protect their respective 
rights and also contains a chapter on the consti- 
tutional objections to the income tax, which is 
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now agitating the Supreme Court of the United 
States. The chapters on remedies of the tax 
payer is especially valuable. It aims to point outa 
way which was not discovered nor attempted by liti- 
gants under former acts by which the validity of as- 
sessments can be reviewed befure payment by the tax 
payer. It also has an appendix containing so much 
of the revised statutes as bears upon the subject 
and forms prepared by the treasury department. The 
author is well and favorably known, having given to 
the profession an exceedingly able work on Federal 
Practice. The present volume is published by The 
Boston Book Company. Boston. 

AMERICAN AND ENGLISH ENCYCLOPEDIA OF LAw, 

VOL. 27. 

This latest volume of the series contains ex- 
haustive articles on Trust aud Trustee, embraced in 
over three hundred pages. It has also well prepared 
articles on Turnpikes, Ultra Vires, Underground 
Waters, Undue Influence, United States Courts, 
Usages and Customs, Usury and many other less im- 
portant topics. Itis published by Edward Thomp- 
son Co. Northport, L. I. 
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and Assessment Insurance and Affecting Frater. 
nal Benefit Orders. Reference to Annotated In- 
surance Cases, and Leading Articles in Law Jour- 
nals on Insurance. For the year ending October 
31, 1894. By John A. Finch, of the Indianapolis 
Bar. Indianapolis: The Rough Notes Company, 
Publishers. 1894. 
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1. ACTIONS—Non-residents.—A non resident within 
the State may sue another non-resident, also within 
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2. ADMINISTRATION—Powers of Executors.—Withont 
any showing of authority by the will or otherwise, the 
executor of the estate of a deceased person Will not be 
held authorized to bind the estate by a new contra 
forthe completion of a building, for the erection of 
which the deceased had contracted, but the executor, 
being also an heir and interested in the property, may 
bind himself personally by any contract he authorizes, 
—CHICAGO LUMBER CO. V. TOMLINSON, Kan., 39 Pag, 
Rep. 694. 

3. ADMINISTRATION — Administrators — Preferred 
Claims.—Reyv. St. 1893, ch. 3, § 70, par. 6, which declares 
that‘ where the decedent has received money in trust,’ 
the claim therefor against his estate shall be a pre. 
ferred one, does not apply to an agent who has nego. 
tiated his principal’s note and is to expend the pro- 
ceeds for the principal’s benefit, since there is nota 
technica] trust.—SHIPHERD V. FURNESS, III., 39 N.B, 
Rep. 1096. 

4. ADVERSE POSSESSION.—Payment of taxes, cutting 
timber, and grazing and watering one’s cattle on 1 
acres of unfenced pasture and timber lands, capable 
of being inclosed, und a part of which was suitable for 
cultivation, and the burning of a limekiln on the land, 
do not constitute adverse possession.—NYE V. ALFTER, 
Mo., 30S. W. Rep. 186. 

5. APPEAL—Bill of Exceptions— Time for Filing.— 
Where the record shows that the bill of exceptions 
was filed at a term subsequent to that in which the ap- 
peal was taken, no leave being asked or given of ree- 
ord for such filing, it will be ignored upon appeal, 
though the opposing counsel has not moved to strike 
it out. — GEORGE KNAPP REAL-ESTATE & BUILDING 
ASS’N V. AMERICAN REFRIGERATOR TRANSIT CO., Mo., 
30S. W. Rep. 155. 


6. APPEAL—Requirement of Remittitur.—In an action 
for personal injuries, the Supreme Court has no power, 
on appeal tojrequire a remittitur as a condition of affirm: 
ance of a judgment for plaintiff.—RODNEY V. 81. LOUIS 
8S. W. Ry. Co., Mo., 30S. W. Rep. 150. 


- 


7. APPEAL — Review.— In an action for damages 
caused by negligence, where no motion is made to 
withdraw the case from the jury, or to have it in- 
structed to find for the defendant, the question 
whether there is any evidence of negligence is not 
presented as a question of law.—LOUISVILLE, N. A. & 
C. Ry. Co. v. RED, Ill., 39 N. E. Rep. 1086. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An in 
strument conveying property of an insolvent in trust 
to sell the same and apply the proceeds to the pay- 
ment of adebt due the grantee, and the expenses of 
the trust, and apply the surplus to the payment of 
other named creditors, and, if it be not sufficient to 
pay them in full,to prorate it among them, is nota 
statutory assignment for the benefit of creditors.— 
BURNHAM V. LOGAN, Tex., 30S. W. Rep. 97. 


9. ASSIGNMENT FOR THE BENEFIT OF CREDITORS.—A 
voluntary assignment passes title to all the assignor’s 
personal property, wherever situated.—WHITMAN V. 
Mast, BUFORD & BURWELL Co., Wash., 39 Pac. Rep. 
649. 

10. ASSIGNMENT FOR BENEFIT OF CRELITORS.—#V here 
the purchaser of chattels only pays part of the price, 
and agrees that title shall not pass to him until the 
residue is paid, his assignee for the benefit of credit- 
ors takes title thereto subject to the lien of the seller, 
even though the agreement was not recorded and the 
general creditors had no notice of it. — HOOVEN, 
OWENS & RENTSCHLER CO. Vv. BURDETTE, IIl., 39 N. EB. 
Rep. 1107. 

1l. ASSIGNMENT OF RIGHT OF ACTION.— Undef our 
statute, a right of action against a party for negli- 
gently and wrongfully destroying property by fire is 
not assignable.—KANSAS MIDLAND Ry. Co. V. BREHM, 
Kan., 39 Pac. Rep. 690. 


12, ATTACHMENT—Claim to Attached Property.—After 





it.—LEVI V. KAUFMAN, Ind., 39 N. E. Rep. 1045. 
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attached property, and an order directing issues to be 
up,a judgment by default cannot be taken against 
the claimant without a previous tender of issues by 
plaintift—HaRRY V. CITY NaT. BANK OF TYLER, Tex., 
308. W. Rep. 92. 

13. ATTORNEY AND CLIENT—Fees—Contract.—Defend- 
ants contracted with a lawyer to prosecute their claim 
toa certain inheritance, he to retain out of the pro- 
ceeds his expenses and one-half the balance for his 
services, and he thereupon retained plaintiff to as- 
gist in the prosecution of the claim: Held, that plaint- 
iff could not recover for his services from the defend- 
ants, since he had no contract with them.—EVAns V. 
Mour, Ill., 39 N. E. Rep. 1083. 

14. BUILDING AND LOAN ASSOCIATIONS.—Held that the 
plea of ultra vires, either for or against a corporation, 
cannot be permitted to prevail, in cases of executed 
contracts, where it would not advance justice, but, on 
the contrary, accomplish a wrong under the forms of 
law.—CENTRAL BUILDING & LOAN ASS’N V. LAMPSON, 
Minn.,62 N. W. Rep. 544. 

15. CARRIERS—Injury.—In an action against a rail- 
road company for personal injuries, an instruction 
that if the person throwing a mail sack from defend- 
ant’s train, while it was in motion, could have seen 
plaintiff, who was at the depot as a passenger, in time 
tohave avoided striking him withthe sack, defend- 
ant is liable, is not ground for reversal, wherein an- 
other instruction plaintiff's duty to use due care is 
clearly stated.—HUGHES V. CHICAGO & A. R. Co., Mo., 
308. W. Rep. 127. 

1}. CARRIERS OF PASSENGERS—Misconduct of Lessee. 
-A railroad company leasing atrain and train hands 
toanother person for the purpose of running an ex- 
cursion is liable for injuries caused by such person’s 
misconduct in forcibly excluding from the train one 
who has purchased aticket of the company.—CHESa- 
PEAKE & O. Ry. CO. V. OSBORNE, Ky., 30S. W. Rep. 21. 

11. CHATTEL MORTGAGE —Change of Possession. — 
Where a mortgagee neglects to file his mortgage, ora 
copy thereof, in the office of the register of deeds, but 
tlaim a delivery of the property to him, he must show 
an actual and continued change of possession of the 
thing mortgaged ; and, where it appears that no actual 
change of possession was had, the mortgage is abso- 
lutely void, as against creditors of the mortgagor.— 
FRANKPOUSER V. FISHER, Kan., 88 Pac. Rep. 705. 

18. CHATTEL MORTGAGES—Trust Deed on Stock.—A 
trust deed executed by acorporation to secure its 
bondsona herd of cattle running on the range is a 
chattel nortgage, under Colo. Act 1883, defining chat- 
tel mortgages and providing that it shall embrace all 
such bills of sale, trust deeds, and other conveyances 
of personal property as shall have the effect of a mort- 
gage or lien thereon.—ROBERTS V. JOHNSON, Colo., 39 
Pac. Rep. 596. 

19. CONSTITUTIONAL LAW—Right to Jury Trial.—One 
charged with practicing medicine, without having 
procured a certificate, in violation of Act April 3, 1876, 
as amended, is entitled to a trial by jury.—EX PARTE 
WonG Yon TinG, Cal., 39 Pac. Rep. 627. 

2. ContTeEMpT— Validity of Commitment.— A com- 
mitment, issued by a court,of one charged with in- 
terrupting its proceedings by making a murderous as- 
Sault upon a person named, in the court’s immediate 
view, is illegal, where no judgment was rendered, or 
ordered to be entered, before the commitment, adjudi- 
cating that the respondent had been guilty of con- 
tempt.—Ex PARTE O’BRIEN, Mo., 30S. W. Rep. 158. 

21. CONTRACT — Rescission.— One suing a corpora- 
tion and its promoters for a breach of their agreement, 
made atthe time of its organization, and upon the 
faith of which he claims to have conveyed certain 
property to it, that they would keep him as manager 
untilsuch atime as he and the corporation should 
Mutually agree, cannot rescind the transaction sev- 
eral months afterwards, and compel the restoration of 
the specific property conveyed by him, where the 





situation of the parties and property has become so 
changed that it would be impossible to place the part- 
ies in statu quo.—MARSTON V. SINGAPORE RATTAN CO., 
Mass., 39 N. E. Rep. 1113. 

22. ConTRACT—Rescission.— One who is induced by 
false representations of another us to the value of cer- 
tain cattle, in consideration of the transfer thereof, to 
convey land to athird person, who by agreement be- 
tween all parties conveys other land to the seller of 
the cattle, may rescind the sale, and have the title to 
the latter land vested in him.—CABINESS V. HOLLAND, 
Tex., 308. W. Rep. 63. 

23. CONTRACT—Sale of Land.—In an action for the 
breach of a contract for sale of land, the petition al- 
leged an agreement under which the plaintiff was to 
have the land surveyed and divided into lots, and to 
sell it within a fixed time; provisions being made rela- 
tive to the division of net proceeds of such sale. The 
evidence introduced in support of this agreement was 
an unsigned pencil memorandum of a proposition by 
plaintiff to take charge of and sell the land upon sub- 
stantially the terms alleged in the petition, but con- 
taining the further stipulations that plaintiff should 
receive an additional commission of one dollar per 
front foot, and should have the entire management of 
the property: Held, that there was a fatal variance.— 
GREEN V. COLE, Mo., 308. W. Rep. 135. 

24. CONVERSION—Pleading and Proof.—Plaintiff need 
not prove the exact date of a conversion, as alleged by 
him, provided he shows that the tort was committed 
before the commencement of the action.—BANCROFT 
Co. v. HASLETT, Cal., 39 Pac. Rep. 602. 

25. CORPORATIONS — Assignment for the Benefft of 
Creditors.—An assignment by a corporation under a 
new name which it had adopted by a resolution which 
it failed to record, as required by Rev. St. § 1774, is 
valid as against attaching creditors.—WOODROUGH & 
HANCHETT CO. V. WITTE, Wis., 62 N. W. Rep. 518. 

26. CORPORATIONS—Contracts.— A corporation can- 
not avoid a mortgage given by its president and 
secretary, who are the only stockholders, to another 
corporation, upon the ground that the same person is 
president of both corporations.—Roy & Co. Vv. ScoTT 
HARTLEY & Co., Wash., 39 Pac. Rep. 679. 

27. CORPORATIONS—Contracts of President.—A reso- 
lution of a board of directors of a corporation author- 
izing the president ‘‘to make and sign contracts” in its 
name, “and doa general business for said corporation,” 
authorizes him to lease premises for the use of the cor- 
poration, and which are necessary for carrying on a 
business.—HAWLEY V. GRAY BROS. ARTIFICIAL STONE 
PAVING Co., Cal , 39 Pac. Rep. 609. 

28. CORPORATIONS — Contract of Promoter.—A con 
tract made by one engaged in the formation of a cor 
poration, and who afterwards became a director there- 
of, by which one was induced to subscribe for stock, 
isnot binding on the corporation, unless adopted by 
it.—ARAPAHOE INV. Co. V. PLATT, Colo., 39 Pac, Rep. 
584. 

29. CORPORATION — Estoppel to Deny Legality.— 
Plaintiff sold stock in a railway corporation to the 
company itself, through its president and its secre- 
tary, who paid therefor in cash and in notes issued by 
them forthe company. Subsequently defendant pur- 
chased the company’s property, including the stock so 
bought, and assumed its debts, and, though the trans- 
action with plaintiff fully appeared on the books, it 
never questioned the validity thereof for over two 
years: Held that,in an action on the notes, defend- 
ant was estopped to deny the authority of the officers 
to issue them, or to allege that the transaction was il- 
legal, because of a corporation’s inability to buy its 
own stock.—MILLER V. WASHINGTON SOUTHERN Ry. 
Co., Wash., 39 Pac. Rep. 673. 

30. CORPORATION—Fraudulent Sales by Directors.— 
The fact that the majority of the directors of a coal 
mining company hold a majority of the stock as trust- 
ees of a railroad company does not render fraudulent, 
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as to other stockholders, a sale of coal tothe railroad 
company at a price which allows a small profit, and 
which is the best that could be obtained.—HILL Vv. 
GOULD, Mo., 308. W. Rep. 181. 

31. CORPORATIONS — Salary to Officers.—A salary, 
whether a proper one or not, voted by trustees of a 
bank to one of their number as president, is unlawful, 
and he may be compelled to account therefor in an ap- 
propriate action, where he took part in the proceed- 
ings, and his vote was essential to the adoption of the 
resolution. — WICKERSHAM V. CRITTENDEN, Cal., 39 
Pac. Rep. 602. 

32. CORPORATION — Stockholders. — An officer and 
stockholder of a bank will be required to account in an 
action by another stockholder for attorney’s fees 
which he procured to be paid by the bank for attor- 
ney’s services rendered solely for his own benefit ina 
litigation between himself and a third stockholder for 
the control of the bank.—WICKERSHAM V. CRITTENDEN, 
Cal., 39 Pac. Rep. 603. 

33. CORPORATION — Subscription — Estoppel. — Part 
payment of their subscriptions to the capital stock of 
a proposed corporation does not constitute a waiver 
by the subscribers of the perfurmance of conditions 
necessary to the formation of the corporation, or an 
estoppel to deny its corporate existence, in the ab- 
sence of evidence that they attended the corporate 
meetings, and knew that such conditions were not 
performed.—BIRGE V. BROWNING, Wash., 39 Pac. Rep. 
643. 


34. CRIMINAL EVIDENCE—Bigamy.—On a prosecution 
for bigamy, the record of defendant’s second marriage, 
and evidence of his cohabitation with the woman 
named therein as her husband from that time on, are 
admissible as tending to identify defendant with the 
person named in the marriage record.—JOHNSON V. 
STATE, Ark., 30S. W. Rep. 31. 

35. CRIMINAL LAw—Assault—Self defense.—The de- 
fendant’s right of self-defense must be measured by 
the appearance presented to him by the acts of his as- 
sailant; and evidence of the latter’s real intentions is 
immaterial.—PEOPLE v. FITCHPATRICK, Cal., 39 Pac. 
Rep. 605. 

36. CRIMINAL LAw—Assault with Intent to Rape.—An 
assault upon the person of a girl under the age of con- 
sent, as fixed by the Penal Code prescribing what shall 
constitute rape, with the intention of having sexual 
intercourse with her, constitutes assault with intent to 
commit rape, although she may have actually con- 
sented and submitted without resistance to defend- 
ant’s advances.—PEOPLE V. VERDEGREEN, Ual., 39 Pac. 
Rep. 607. 

37. CRIMINAL LAW—Embezzlement.—On a trial of a 
bank manager for embezzlement, a charge that if de- 
fendant, when insolvent and aware of such insoly- 
ency, ‘‘took large sums of money from the vaults of 
the bank, and executed thorefor his unsecured prom- 
issory note to the bank,” such taking ‘‘was a fraudulent 
appropriation, and falls within the definition of em- 
bezzlement,’”’ supplemented by another charge that it 
must also be found that he took such money “contrary 
to his trust,” is not prejudicial to the defendant.— 
PEOPLE V. LEONARD, Cal., 39 Pac. Rep. 617. 

38. CRIMINAL LAw — Prosecution of Accessory.—An 
accessory before the fact toa felony should be prose- 
cuted as a principal.—STATE Vv. GOLDEN, Wash., 39 
Pac. Rep. 646. 


39. CRIMINAL LAW — Trial by Jury.—The guaranty 
contained in section 10 of the bill of rights, that an ac- 
cused person shall have a ‘‘trial by an impartial jury 
of the county or district in which the offense is alleged 
to have been committed,” does not require that the 
trial shall take place within lhe judicial district where 
the indictment is found; and under section 7263, Rev. 
St., the court in which an indictment is returned may, 
on motion of the accused, if an impartial jury cannot 
be had there, order that he be tried in any adjoining 
county.—STATE V. MCCARTY, Ohio, 39 N. E. Rep. 1041. 
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40, CRIMINAL PRACTICE — Disturbing Religious Sogj. 
ety.—An information charging that defendant, in 4 
room then being used for religious purposes, “did use 
loud and profane language, and did smoke a Cigarette, 
and did refuse to leave the room when requested go to 
do by the officer” in charge thereof, sufficiently shows 
that defendant’s acts were willful.—STaTE y. STUTE, 
Wasb., 39 Pac. Rep. 665. 

41. DECEIT—Fraudulent Representations.—A vendeg 
cannot maintain deceit against his vendor for a false 
representation of the value of a stock of goods, upon 
which he has relied, if he had an opportunity before 
the purchase to examine the goods himself.—Mosugg 
v. Post, Wis., 62 N. W. Rep. 516. 

42, DEED—Easement in Wall.—One who, in construct. 
ing an addition to his building, using the south wall 
thereof as the north wall of the addition, conveyed the 
portion of the lot on which the addition stood, descrip. 
ing it as the “south 26 feet, more or less,” of the lot, 
with “the undivided one-half of the wall on the north 
side of the above-described premises:” Held, that the 
grantee took only an easement in the wall, and not 
any part of the land on which it stood.—Douncany, 
RODECKER, Wis., 62 N. W. Rep. 533. 

43. DIVORCE—Alimony.—Where an action is brought 
for divorce and alimony, alimony may be allowed as 
an incident to the divorce; and where the parties are 
in equal wrong, and a divorce is refused, the court 
may make an order for the control and disposition of 
the property of the parties, or either of them, as may 
seem proper.—JOHNSON V. JOHNSON, Kan., 389 Pac, 
Rep. 725. 

44, DRAINAGE ASSESSMENT—Lien.— Rev. St. § 652, 
authorizing the assessment of a drainage tax, and 
providing that a copy of the order of assessment shall 
be transmitted to the couuty clerk in which the dis- 
trict lies, and that the tax shall be extended on the 
land to be benefited, as other taxes are extended, and 
shall be collected by the county collector, created a 
lien against the land, which may be enforced by suit 
in the manner provided by the revenue act for the en- 
forcement of liens arising from other taxes.—STATEY, 
ANGERT, Mo., 30S. W. Rep. 118. 


45. EMINENT DOMAIN—Measure of Damages.—Where 
land condemned for a railroad was available for both 
mining and town-lot purposes, it was error, in ascer- 
certaining its market value, tocompel the owner to 
elect whether he would prove the value as town lots 
or as a mine.—NORTHERN Pac. & M. Ry. Co. Vv. FoR: 
BIs, Mont., 39 Pac. Rep. 571. 


46. Equiry—Marshaling Assets.— A judgment cred- 
itor of a surety on a note secured by a trust deed con- 
stituting a first incumbrance on property owned by 
the principal and surety in common, has a right to 
have the assets so marshaled as to compel the credit- 
ors secured by such trust deed to subject the property 
of the principal to the debt secured thereby before re- 
storing to the surety’s interest in the property.—For 
v. SINCLAIR, Tenn., 308. W. Rep. 28. 

47. ESTOPPEL OF DEED.— Acceptance by Grantee.— 
The heirs of a grantee who, having acquired title by 
deed, accepts from his grantora new deed in the place 
of and as a substitute for the old one, are estopped to 
claim title to land described in the old deed not in 
cluded in the substituted deed. — CHLOUPEK V. 
PEROTKA, Wis., 62 N. W. Rep. 537. 

48. EVIDENCE—Attorney as Witness to Will.—Where 
the attorney who drew a will witnesses it, at testator’s 
request, he is free, ifthe will is contested, to testify 
as to any fact concerning its execution which be 
learned by virtue of his professional relation.—IN BE 
Wax’s ESTATE, Cal., 39 Pac. Rep. 624. 

49. EVIDENCE— Negligence. — Where the principal 
question to be tried inthe case is whether a coem 
ployee ofthe plaintiff was a competent and skillfal 
miner, it is error to permit a witness, who is himself 
skillful miner, over the objection of the defendant, #0 
give his opinion as to the skill and competency of 
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such coemployee.—CHEROKEE & P. CoaL & MIN. Co. v. 
picKson, Kan., 39 Pac. Rep. 691. 

50. EVIDENCE—Parol Evidence.—An association exe- 
cuted a note to plaintiff for $53,000,and an uncondi- 
tional guaranty for the payment of whatever remained 
unpaid on the note after the application of the pro 
ceeds arising from a sale of bonds of the association, 
which were given as collateral. In an action on the 
guaranty forthe unpaid balance of the note the de- 
fendants introduced evidence of a parol agreement, 
whereby, if there was any deficiency on the note, 
after applying whatever might be realized from a 
sale of the bonds, plaintiff would be responsible for a 
portion of the amount: Held that, as this evidence 
had no tendency to show a want of consideration for 
the guaranty, but its effect was to vary the terms of 
the contract, it was inadmissible.—SQUIER v. EVANS, 
Mo., 30S. W. Rep. 143. 

51. EXECUTION — Fraud.— The postponement of an 
execution sale by order of the judgment creditor, in 
order to give the debtor a chance to negotiate with his 
other creditors, is such a perversion of the writ from 
its true purpose as to postpone it to theiien of ajunior 
execution that comes into the sheriff’s hands during 
the time of such postponement, although the transac- 
tion is free from fraud in fact, and does not hinder or 
delay other creditors.—SWEETSTER V. MATSON, IIl., 39 
N. E. Rep. 1086. 

52. EXECUTION—Right to Rents.—Under Code Proc. § 
619, giving the execution puichaser of premises the 
right of possession until redemption, unless they are 
in possession of tenant holding under an unexpired 
lease, in which case he is given the right to receive the 
rents during the same period, such a purchaser of 
premises is not entitled to rents beyond the day of re- 
demption, though the rents are payable in advance.— 
BYERS V. ROTHSCHILD, Wash., 39 Pac. Rep. 688. 


58. FRAUD—Expression of Opinion.—A statement by 
a vendee of land, for the purpose of inducing another 
to indorse his note, and take the contract in his name 
as security therefor, that the vendee expected to resell 
the land at an advanced price, is a mere opinion, and 
cannot be made a basis of a charge of fraud in defense 
to an action by the vendee against the indorser for in- 
terest due.—SPENCE V. GEILFUSS, Wis., 62 N. W. Rep. 
529. 


54. FRAUDS STATUTE OF—Sale of Land.—Where a ver- 
bal agreement for the sale of land is afterwards exe- 
cuted by the exchange of the deed and a note for the 
price, a subsequent verbal compromise relative to the 
amount to be paid for the land in lieu of the amount 
named in such note is not within the statute of frauds. 
—JOHNSON Vv. CLARKSON, Tex., 308. W. Rep. 72. 


55. FRAUDULENT CONVEYANCE TO WIFE.—A deed toa 
wife of lands paid for with community funds, as her 
separate estate, is valid as against one who never was 
a creditor of the husband, although the latter was in- 
solvent, when it was made in the absence of any show- 
ing that it was made for the purpose of defrauding 
creditors, or to be held for the community.—TEXAR- 
KANA NAT. BANK V. HALL, Tex., 308. W. Rep. 73. 

56. GAMING — Wager— Recovery from Stakholder.— 
In an action under section 4532, Rev. St., providing tor 
the recovery, from stakeholders, of money staked or 
loston a wager, by the person so staking it, or by 
“any other person in his behalf and in his name,” 
where the evidence was conflicting as to what part of 
the money deposited with the stakeholder belonged to 
the person in whose behalf plaintiff sued, it was error 
to direct a verdict for plaintiff for the whole amount. 
—HARNDEN V. MELBY, Wis., 62 N. W. Rep. 535. 

57. GARNISHMENT—Liability of Garnishee. — Plaint- 
iff had recovered a judgment against a firm which 
held a village order. One of the firm presented the 
order, indorsed by the firm, to a bank, and asked for a 
loanon it. Atthe cashier's request, the member in- 
dorsed the order, and, while the cashier was counting 
out the money, an officer served a garnishment sum- 





mons addressed to the bank on him, and the member 
who asked for the loan took the order: Held, that the 
bank was not liable as garnishee.—GLEASON V. SOUTH 
MILWAUKEE Nal. BANK, Wis., 62 N. W. Rep. 519. 

58. GUARDIAN AND WARD.—If one was solvent when 
he qualified as guardian, a note then duefrom him to 
the ward’s estate will be treated as cash assets, there- 
by rendering the sureties on his bond liable for the 
amount of the note.—JOHNSON V. HICKS, Ky., 308. W. 
Rep. 3. 

59. GUARDIAN AND WARD—Distribution of Assets.— 
An order of the Probate Court directing the guardian 
of an insolvent insane person to set apart $1,000 for the 
support of the ward and his family, andthe education 
of his children, if not attacked, is a sufficient defense 
to an action against the guardian for breach of duty in 
not distributing the fund among the ward’s creditors, 
though the court had no power to make it.—FROST Vv. 
REDFORD, Mo., 30 S. W. Rep. 179. 

60. HUSBAND AND WIFE — Community Property. — 
Where a debt incurred by a husband in a sister State 
which does not recognize community property, would 
have been enforceable against property which from 
the nature of its acquisition would have been com. 
munity property in this State, it is by comity enforce- 
able in Washington against community property.—La 
SELLE Vv. WOOLERY, Wash., 39 Pac. Rep. 663. 

61. HUSBAND AND WIFE—Separate Property of Wife. 
Land purchased by a wife in herown name and with 
her own money is presumed, in the absence of other 
evidence, to be her separate property.—WEBSTER Vv. 
THORNDYKE, Wash., 39 Pac. Rep. 677. 

62. INJUNCTION BOND. — Where a lessee contracts 
with a third person to drill a well, atemporary injunc- 
tion restraining the owners, the lessee, an employee 
of the contractor, and all persons acting for them from 
proceeding with the well does not bind the contractor, 
and consequently, on a dissolutien of the order, he 
cannot recover on the injunction bond for damages 
caused by respecting the order.—DUNHAM V. SEIBER- 
LING, Ind., 39 N. E. Rep. 1044. 

63. INSURANCE—Application.—One applying for fire 
insurance through a soliciting agent is bound to ascer- 
tain the scope of his authority.—SUN FIRE OFFICE V. 
WIcH, Colo., 37 Pac. Rep. 587. 

64. INSURANCE——Condition.—A policy of insurance 
aguinst fire containing a condition which forbids the 
keeping or useof gasoline upon the insured prem- 
ises is avoided by a violation of the condition by one 
who occupies the premises with the implied.consent 
of the assured. — GERMAN FIRE INS. CO. V. BOARD 
OF COM’RS OF SHAWNEE County, Kan., 89Pac. Rep. 
697. 

65. INSURANCE — Conditions of Policy. — Where a 
policy provides that the amount of loss shall be deter- 
mined by arbitration, the refusal to hold, in an action 
for the loss, that the insured cannot compel payment 
unless the arbitration has been had, or has been 
abandoned by agreement or prevented by the insurer, 
is harmless error where the evidence shows and the 
court finds that the insurer did prevent the arbitra- 
tion.—NIAGARA FIRE Ins. CO. V. BISHOP, Ill., 39 N. E. 
Rep. 1102. 

66. INSURANCE—Foreign Insurance Companies. — A 
contract by a foreign insurance company insuring 
property in Wisconsin necessarily involves the doing 
of business in that State, within the meaning of Sanb. 
&B. Ann. St. §§ 1915-1919, providing that, except on 
certain conditions, no foreign fire insurance company 
shall “directly or indirectly take risks or transact any 
business of insurance in this State,” and assessments 
on the policy holder cannot be recovered, though the 
contract was executed outside the State.—ROSsE v. 
KIMBERLY, Wis., 62 N. W. Rep. 526. 

67. INSURANCE—Policy.—Where, by a policy of insur- 
ance issued to the owner of property, the loss, if any, 
is made payable to the assignee of the mortgagee 
(naming the assignee), “as interest may appear,” and, 
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after loss, such assignee sells and assigns all of its in- 
terest in and claim under the policy toathird party, 
held, that the owner and such third party may prop- 
erly be joined in an action upon the policy to recover 
for the loss.—ERMENTROUT V. AMERICAN FIRE INS. CO. 
OF PHILADELHHIA, Minn., 62 N. W. Rep. 543. 

68. INTOXICATING LIQUORS—Civil Damage Laws.—An 
action on a liquor dealer’s bond for the “liquidated 
damages” allowed by the statute for the sale of liquor 
to a minor cannot be maintained by a married woman, 
joined pro forma by her husband, as the cause of action 
is community property, and such an action should be 
brought by the husband.—WARTELSKY V. MCGEE, Tex., 
308. W. Rep. 69. 

69. INTOXICATING LIQUORS—Sale— Information.—An 
information for selling liquor without a license, under 
Pen. Code, § 133, making such selling a misdemeanor, 
is not defective because it fails to state the name of 
the person to whom the sale was made, where it states 
that the name ofsuch person was unknown to the 
prosecuting attorney.—STATE V. BODECKAR, Wasb., 39 
Pac. Rep. 645. 

70. JUDGMENT—Collateral Attack.—A judgment of a 
court having jurisdiction of the parties and ofthe sub- 
ject matter cannot be attacked collaterally.— FIRST 
NAT. BANK OF INDIANAPOLIS V. HANNA, Ind., 39N. E. 
Rep. 1054. 

71. JUDGMENT—Collateral Attack.— It will be pre- 
sumed, in the absence of any contrary showing in the 
record, on collateral attack upon an administrator’s 
sale of community property under an order of the 
Probate Court in the administration of the estate of a 
deceased husband, that there were community debts, 
so as to confer jurisdiction to order the sale; and parol 
evidence is admissible to show that no such debts in 
fact existed.—DICKSON V. MOORE, Tex., 308. W. Rep. 
76. 


72. LANDLORD AND TENANT—Construction of Lease.— 
A lease provided that, ‘‘in case of loss by fire so as to 
render the premises untenantable, this lease may be 
terminated by either party hereto, unless it is mutually 
agreed to repair, and the same can be done in a rea- 
sonable time, so as not to utterly prevent the business 
from being prosecuted,” and that, ‘‘in case said prem- 
ises shall be rendered untenantable by fire or other 
casualty, the lesser may, at his option, terminate this 
lease, or repair said premises within thirty days, and 
failing so to do, or upon the destruction of said prem- 
ises by fire,the term hereby created shall cease and 
determine:’? Held, that said clauses were not incon- 
sistent, and that damage to the building caused by the 
explosion of a stationary boiler, which was leased as 
part of the premises, was a casualty the damage of 
which to the building should be paid for by the lessor. 
—JOHN MORRIS CO. V. SOUTHWORTH, Ill., 39 N. E. Rep. 
1099. 

73. LIMITATION OF ACTIONS — Notes— Acknowledg- 
ment.—Payments of interest on a note by the princi- 
pal, without knowledge of the surety, will not, as re- 
gards the surety, take the note out of the statute of 
limitations.—MEITZLER V. Topp, Ind., 39 N. E. Rep. 
1046. 


74. MALPRACTICE—Instructions.—An instruction that 
defendant, sued for malpractice, is not liable if he ex- 
ercised his best judgment in diagnosing and treating 
plaintiff’s case, although he may have been mistaken 
as to the true character of the disease, is properly re- 
fused, as exempting defendant from liability if he 
used his best judgment, although he may have been 
careless in making his diagnosis, or the proper mode 
of treatment may not have been involved in doubt.— 
JACKSON V. BURNHAM, Uolo., 39 Pac. Rep. 577. 


75. MARRIAGE—Breach of Promise.—In an action for 
breach of promise of marriage, it is immaterial 
whether defendant was married before the action was 
brought.—MCCARVILLE V. BOYLE, Wis., 62 N. W. Rep. 
517. 

76. MARRIED WomMAaN—Charge on Separate Estate.— 





Parol evidence is inadmissible to prove a verbal agree. 
ment that a note made by a married woman should be 
a charge on her separate estate.—WALLACE V. Goop- 
LET, Tenn., 308. W. Rep. 27. 

77. MARRIED WOMAN— Negligence.— A married wo- 
man can recover in her own name for an injury which 
prevented her from attending to her separate business, 
both for loss of time, as well as pain and suffering, and 
such damages belonged to her as “ther separate pro- 
perty,” within the meaning of Rev. St. §§ 2343, 2345, 
—FIFE V. CITY OF OSHKOSH, Wis., 62 N. W. Rep. 541. 

78. MASTER AND SERVANT—Defective Appliances.—A 
railroad company is bound to furnish and keep in re- 
pair proper handholds on the ends of box cars for the 
support of brakemen, and it is negligence to send out 
a car the handhold on which is so bent that it can only 
be grasped at the ends.—SETTLE Vv. ST. LouIs&S8. F. 
R. Co., Mo., 308. W. Rep. 125. 

79. MASTER AND SERVANT—Assumption of Risk.—A 
domestic servant, who had several times used a ladder 
to ascend to a loft, and knew that the ladder was de- 
fective, cannot recover for injuries caused by its de- 
fects while she was again using it for the same pur- 
pose.—STEINHAUSER V. SPRAUL, Mo., 308. W. Rep. 102, 


80. MASTER AND SERVANT — Wrongful Discharge — 
Measure of Damages.—In an action for wrongful dis- 
charge, an instruction fixing the measure of damages 
at the whole amount that would have been due plaint- 
iff if he had continued to work for the defendant, un- 
der the contract sued upon from the dute of his dis- 
charge until the expiration of the contract, after al- 
lowing credit for anything which plaintiff may have 
earned for services rendered to others, and after al- 
lowing a further credit of an amount equal to what 
“he will be able to earn between now and” the expira- 
tion of the contract, is correct.—BOLAND V. GLENDALE 
QuaARRY CO., 30S. W. Rep. 151. 


81. MECHANIC’S LIEN— Description of Property.—A 
description of property as a certain brick building, 
situated on certain lots in block 670 of the E Co.’s ad- 
dition to the city of E, which building is known as the 
“8 building,” and fronts on H avenue, in said city, and 
giving its dimensions, sufficiently describes the prop- 
erty though itis not in such addition.—MCHUGH Vv. 
SLACK, Wash., 39 Pac. Rep. 674. 


82. MORTGAGE—Assumption by Grantee.— Where a 
mortgagor conveys his equity of redemption to a 
grantee, who assumes the mortgage, the mortgagor, 
although as between himself and his grantee he be- 
comes a surety for the debt, still remains a principal 
debtor so far as the mortgagee is concerned.—FISH V. 
GLOVER, Ill., 39 N. E. Rep. 1081. 

83. MORTGAGE—Appointment of Receiver.—A mort- 
gagor who, in consideration of an additional loan, 
places the mortgagee in possession, under an agree- 
ment that he may apply the rents as therein directed, 
cannot oust the mortgagee and have a receiver ap- 
pointed on mere allegations, not sustained by proof, 
of fraud and mismanagement, and that the property 
will be wasted, in the absence of proof that the mort- 
gagee is insolvent or that the debt has been paid.— 
BRUNDAGE V. HOME SAVINGS & LOAN ASS8’N OF MINNEA- 
POLIS, Wash., 39 Pac. Rep. 666, 

84. MoRTGAGE—Reformution.—Where the purchaser 
of a stock of goods agreed to take them at 75 per cent. 
of the invoice price, giving his note, secured by a 
mortgage, in payment therefor, and through an error 
such note and mortgage were executed for less than 
the correct sum, a complaint in an action to reform 
them, alleging that by mistake they were drawn for 75 
per cent. of the supposed invoice price, when ‘‘by the 
terms of the contract they should have been drawn 
for” a larger sum, without alleging what the contract 
was, is sufticient.—FULLER V. HAWKINS, Ark., 30 8. W. 
Rep. 40. 

85. MORTGAGE ON CORPORATE PROPERTY— Notice of 
Agent.—One whose duty is merely to find a borrower, 
and to prepare the papers for a loan, is not the agent 
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of the lender so as to impute to her notice acquired by 
him as to the character of the security offered, where 
the loan is made only on the approval by a third per- 
son of the security.—DONHAM V. HAHN, Mo.,30 8. W. 
Rep. 134. 

86. MUNICIPAL CORPORATION — Defective Street.—A 
city is liable for injuries from an obstruction placed 
on a street by its street commissioner, in the discharge 
of his duties, where it was negligenty allowed to re- 
main on the street for several days.—SAYLOR V. CITY 
OF MONTESANO, Wash., 39 Pac. Rep. 653. 

87. MUNICIPAL CORPORATION—Indebtedness—Consti- 
tutional Limitation.—City bonds expressly issued to 
retire bonds issued to take up the city’s floating debt 
are not to be considered in determining whether the 
limit of indebtedness as fixed by Const. § 158, has been 
exceeded, since that section provides that nothing 
therein shall prevent the issue of renewal bonds, or 
bonds to fund the floating indebtedness of the city.— 
FARSON, LEACH & CO. V. BOARD OF COM’RS OF SINKING 
FUND OF CITY OF LOUISVILLE, Ky., 308. W. Rep. 17. 

88. MUNICIPAL CORPORATIONS — Special Tax.—Land 
of arailroad company, used only for aright of way, 
may be specially taxed for a local improvement con- 
sisting of asewer in an adjoining street.—CHICAGO & 
A. R. Co. V. CITY OF JOLIET, Ill., 89 N. E. Rep. 1077. 

89. MUNICIPAL CORPORATION— Validity of Ordinance. 
—The fact that an ordinance of a city which author- 
ized acontract for the construction of a city water- 
works, and which wasin all other respects passed in 
compliance with the statutory requirements, was not 
signed by the mayor, as }sresident of the council, al- 
though he was present and presided at the meeting, 
does not render the ordinance invalid and ineffectual 
as a binding contract of the city, under Rev. St. § 1599, 
providing that no bill shall become an ordinance un- 
less signed by the president of the board of aldermen 
and the mayor, and section 1616, making him when 
present, ex oficio president of the board, and section 
1618, providing that, in case of the mayor’s neglect or 
refusal to sign any ordinance at the next meeting of 
the board, it shall become a law without his signature. 
—SALENO V. CITY OF NEOSHO, Mo., 308. W. Rep. 190. 

90. NEGLIGENCE — Defective Highways.— One who 
could have used other roads, but undertakes to forda 
stream because the road, after crossing by a bridge, is 
covered by water and ice accepts the danger of mak- 
ing the ford.—WELSH V. TOWN OF ARGYLE, Wis., 62 N. 
W. Rep. 517. 

91. NEGLIGENCE—Defective Street.—In an action for 
injuries caused by a defective street, the facts found 
must show aflirmatively that the plaintiff was free 
from contributory negligence, to entitle her to a judg- 
ment.—TROUT V. CITY OF ELKHART, Ind., 39 N. E. Rep. 
1048. 

92. NEGOTIABLE INSTRUMENT—Note— Indorsement.— 
An indorsement may be made upon the face of the 
note with the same effect as upon the back.—SHAIN 
v. SULLIVAN, Cal., 39 Pac. Rep. 606. 


98. NOTARY PUBLIC — Protest of Note. — That the 
notary public by whom a bill of exchange held by a 
savings bank was protested was a stockholder and its 
cashier will not invalidate the protest.—MORELAND’S 
ASSIGNEE V. CITIZENS’ SAV. BANK, Ky., 30 S. W. Rep. 
19. 


94. PARTITION.—Pub. St. ch. 178, § 3, providing that a 
partition may be had by any person who has an estate 
in possession,though the premises are leased,but not by 
one who has only a remainder or a reversion, does not 
authorize a partition when a mortgagee, for condition 
broken, is in exclusive possession.—O’BRIEN vV. 
BAILEY, Mass., 39 N. E. Rep. 1109. 

%. PARTNERSHIP — Exemptions. — A debtoris en- 
titled to his exemptions out of the property of a firm 
of which he was a member, levied upon under an exe- 
cution against him individually, where his relation to 
the property has become substantially that of a ten- 
ant in common, because of an action for a dissolution 





of the firm having been brought against him by his 
co-partner.— DENNIS Vv. Kass &.CO., Wash., 39 Pac. 
Rep. 656. 

96. PAYMENT—Assignment.—A defendant who seeks 
to show that plaintiff’s claim has been paid by an as- 
signment to plaintiff of a claim against a third party 
has the burden of proof of showing acceptance of the 
assignment by plaintiff.—WaLLACE v. AXTELL, Colo., 
39 Pac. Rep. 594. 

97. POWER OF ATTORNEY—Construction.—A power of 
attorney from a widow authorizing the attorney to 
dispose of all lands belonging to her husband’s estate 
of which she was the lawful heir does not empower 
him to sell her community interest in the husband’s 
land.—WYNNE V. PARKER, Tex., 30S. W. Rep. 52. 

98. POWER OF ATTORNEY—Settlement of Land Claim. 
—A power of attorney authorizing one to “bring suit 
for, settle up, compromise, release, obtain, or recover 
the interest owned” by the principal in certain lands, 
does not empower him to convey the principal’s in- 
terest in the land to oneclaiming no interest therein. 
—CONNOR V. Parsons, Tex., 308. W. Rep. 83. 

99. PRINCIPAL AND SURETY—Replevin Bond—Signa- 
ture.—Sureties on a bond, who sign under what pur- 
ports to be the signature of the principal, thereby 
adopt such signature and are estopped to deny its 
genuineness.— ARTHUR V. SHERMAN, Wash., 39 Pac. 
Rep. 670. 

100. PROHIBITION—Order of Court.—An order of court 
fixing a receiver’s compensation, being subjectto re- 
view upon appeal or certiorari, will not be arrested by 
a writ of prohibition.—GRANT V. SUPERIOR COURT OF 
Los ANGELES, Cal., 39 Pac. Rep. 604. 

101. PUBLIC LAND—Transfer of Duplicate Certificates. 
—The owner of land certificates, after having trans- 
ferred them to plaintiff's decedent, secured duplicates 
thereof. The land was located under the duplicate 
certificates, and conveyed to defendant in satisfaction 
of notes theretofore given, and which were secured 
by a mortgage on the land: Held that,in the absence 
of evidence of any payment by defendantof a valuable 
consideration on the execution of either the deed or 
mortgage, he was not entitled to hold the land asa 
bona fide purchaser as against plaintiffs, because the 
transfer to their decedent of the original certificates 
was not recorded.—JACKSON V. WaLDSTEIN, Tex., 30 
8. W. Rep. 47. 


102. RAILROAD CoOMPANY—Construction — Municipal 
Aid.—A city ordinance, regularly passed, submitted to 
a vote of the inhabitants the question of issuing bonds 
to aid the construction of a railroad. The vote so 
taken favored the proposed aid, and the road was con- 
structed according to the terms of the ordinance: 
Held, that such ordinance, without a subsequent con 
tract of subcription, bound the city to issue the bonds. 
—BOARD OF TRUSTEES OF AUGUSTA V. MAYSVILLE & B. 
8. R. Co., Ky., 308. W. Rep. 1. 

103. RAILROAD COMPANY — Construction of Road in 
Street.—An abutting property owner is not estopped 
to sue on account of the construction of a railroad in 
astreet by the fact that during its construction he 
knew thereof, and took no measures to prevent it.— 
MAYSVILLE & B. 8. R. Co. Vv. INGRAM, Ky., 308. W. 
Rep. 8. 

104. RAILROAD COMPANY—Contributory Negligence. 
—Where acolored boy, 11 years of age, possessed of 
ordinary intelligence and the knowledge that proper 
care required him to look and listen before venturing 
upon arailroad track, did not do so, and was struck 
by atrain, he was guilty of such contributory negli 
gence as prevented recovery of damages although 
the train was running at an unlawful rate of sper d.— 
PAYNE V. CHIcaGo & A. R. Co., Mo., 30 8. W. Rep. 149. 

105. RAILROAD CoMPANY—Defective Cattle Guard.— 
In an action againsta railroad company for stock 
killed through a defective cattle guard, an expert wit 
ness cannot testify that such guard was the best cat- 
tle guard to turn stock generally and at the same time 
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not injure the lives of the employees and the travel- 
ing public.—NEW YorK, C. & St. L. R. Co. Vv. ZuMm- 
BAUGH, Ind., 39 N. E. Rep. 1058. 

106. RAILROAD COMPANY—Injury to Brakeman.—The 
maintenance by a railroad company of a bridge across 
its track at sucha height as to endanger the lives of 
brakemen in the discharge of their duty on the top of 
its freight cars is willful negligence.—CINCINNATI, N. 
0. & T. P. RY. CO. Vv. SAMPSON’S ADM’R, Ky., 308. W. 
Rep. 12. 

107. RAILROAD COMPANY — Negligence. —Where the 
brakeman stationed at the brake in the cupola ofa 
caboose car, and so able to see up and down the track, 
ona signal for ‘‘Down brakes,” excitedly and reck- 
lessly calls to the passengers in the carto “Jump!” 
**Jump for your lives!” the company is liable for in- 
juries to persons jumping from the moving train, 
though there is no real danger, and itis not one of 
the brakeman’s duties to warn passengers of danger. 
—MCPEAK V. MISSOURI Pac. Ry. Co., Mo., 30S. W. 
Rep. 170. 

108. RECEIVER—Creditor’s Bill.—A receiver appointed 
by an Illinois court on a creditor’s bill to enforce an 
Illinois judgment may hold the debtor’s assets as 
against an attaching creditor who is a citizen of Illi- 
nois, even though the creditor’s bill was brought by a 
citizen of New York.—HOLBROOK V. FORD, Ill., 39 N. 
E. Rep. 1091. 

109. SALE—Cars Built on Order—When Title Passes. 
—Cable-railway cars were built on order, without 
specifications as to the brakes, and part of them were 
inspected at the builder’s shops, as required by the 
contract. These were pronounced satisfactory, and 
directions were given to finish the remainder in 
the same manner, and forward them: Held, that the 
title to ajJl passed at the time of shipment, notwith- 
standing the existence of latent defects inthe brakes, 
which were only disclosed when put in operation on 
the purchaser’s road.— PULLMAN PALACE CAR CO. Vv. 
METROPOLITAN ST. Ry. Co.,U.S. 8. C.,15S8.C. Rep. 
503. 

110. SALE—Consignment for sale on Commission.— 
Where a contract provides for the consignment of 
goods to be sold on commission for prices fixed by the 
consignor, and returns at stated periods, the con- 
signee guarantying payment thereof, the relation 
which the law implies is that of an agency for sale 
upon a .del credere commission, and not that of ven- 
dor and vendee.— NATIONAL CORDAGE CO. Vv. SIMs, 
Neb., 62 N. W. Rep. 514. 


111. SALE OF HARVESTING MACHINE— Acceptance. — 
If, after the agent of the vendor of a harvesting ma- 
chine made repairs thereon at the purchaser’s request, 
and the machine still did not do such work as the con- 
tract called for, and the purchaser knew, or ought 
then to have known, that it would not do good work, 
and could not be made to do it by the agent sent by the 
company, but defendant nevertheless used the ma- 
chine until his harvesting was completed, he would 
be liable for the price of the machine.—WALTER A. 
Woop MOWING & REAPING MACH. CO. V. CALVERT, 
Wis., 62 N. W. Rep. 532. 

112. SEAL—Validity.—Under 1 Wag. St. p. 269, § 5, pro- 
viding that “every instrument of writing expressed on 
the face thereof to be sealed, and to which the person 
executing the same shall affix a scrawl by way of 
seal,” shall be deemed to be sealed, a common law 
seal is sufficient, in the absence of the statutory 
scrawl.—ALT v. STOKER, Mo., 308. W. Rep. 132. 

113. STATE WARRANTS—Interest.—Interest is payable 
upon State warrants at the legal rate in force at the 
date of their presentation to the State treasurer for in- 
dorsement; and the act reducing the legal rate of in 
terest to 8 per cent. is inapplicable to State warrants 
issued ; and so presented, before such act went into ef- 
fect.—STATE v. BOWEN, Wash., 39 Pac. Rep. 648. 

114. STaTUTE—Construction. — Where two statutes 
cover, in whole, or in part, the same matter, and are 





not absolutely irreconcilable, the duty ofthe court— 
no purpose to repeal being clearly expressed or in. 
dicated—is, if possible, to give effect to both.—F Rost y, 
WENIE, U.S.S8S.C.,15 8. C. Rep. 532. 

115. TAXATION—Limitations.—The limitation of the 
tax law providing that an action against a tax pur- 
chaser for the recovery of land sold for taxes must be 
brought within five years from the time of recording 
the tax deed, and not thereafter, is not modified or 
limited by the Code provision which permits the 
bringing ofan action by an infant within two years 
after the disability of infancy is removed.—GOoDMayN 
v. WILSON, Kan., 39 Pac. Rep. 704. 


116. TAXATION—Mortgages Owned by Non-residents, 
—Mortgages as collateral security are deemed to have 
no situs except that of the domicile of their owner, and 
when owned by non-residents of the State are not 
“property in the State subject to taxation,” within the 
meaning of the revenue act of 1891.—H OLLAND V. Boarp 
OF COM’RS OF SILVER BOw County, Mont., 39 Pac. Rep. 
575. 

117. TAXATION—Voluntary Payment.—Where the ex- 
tension of the limits of a city is void, due to the un. 
constitutionality of the act authorizing it, taxes will- 
ingly paid to the city by the owners of property taken 
into its limits by the extension, being paid under a 
mistake of law, cannot be recovered.—COUCH vy. 
KANSAS CITY, Mo., 308. W. Rep. 117. 


118. TELEGRAPH COMPANY—Delivery.—Where a tel- 
egram is sent to one person in care of another, it is 
enough to deliver it to the latter without effort to de- 
liver it to the former.—WESTERN UNION TEL. CoO. Vv. 
TERRELL, Tex., 30S. W. Rep. 70. 

119. TROVER — Construction of Contract.—A bank 
which furnishes a cotton dealer with money to carry 
onthe business under an agreement that the cotton 
purchased by him is to be turned over to, and made 
subject to the control of, the bank, until it is reim- 
bursed for its advances, is nota mere mortgagee out 
of possession, soasto prevent an action by it against 
third persons for wrongfully converting cotton so pur- 
chased, and which was at the time held by the pur- 
chaser’s agent in the cotton yard for the benefit of the 
bank.—WILLIS V. BANK OF DAINGERFIELD, Tex., 308. 
W. Rep. 81. 

120. WATERS—Obstruction—Overfiow of Land.—Where 
a contractor constructs for a city a work which, by 
reason of its nature and location, causes damage to 
another, which might have been prevented by the 
exercise of reasonable prudence as to the plan and 
location of such work, the contractor and the city are 
severally liable.—DE BAKER V. SOUTHERN CAL. RY. 
Co., Cal., 39 Pac. Rep. 610. 


121. WATERS—Tide and Shore Lands.—Tlie words 
‘tide and shore lands’ used in1 Hill’s Code, § 2162, 
providing that such land shall be appraised, and that 
such as are not specially reserved from sale shall be 
disposed of by the land commissioner, as applied to 
section 2165, dividing the tide lands of the State into 
classes, and providing that the first class shall em- 
brace ‘‘tide lands” in front of the corporate limits of 
any city or within two miles thereof on either side, are 
not limited in meaning to the strip between high and 
low tide lines, but refer to the lands between high-tide 
line and the inner line of the harbor reserve.—STATE 
Vv. FORREST, Wash., 39 Pac. Rep. 684. 

122. WILL—Contest—Evidence.—Declarations of the 
alleged testator, made about a year after the date of 
the instrument claimed to be his will, and to the effect 
that he had not made any will, are inadmissible upon 
an issue as to whether a will sought to be probated 
was a forgery.—LESLIE v. McMurtTrRY, Ark., 30 8S. W- 
Rep. 33. 

128. WILLS—Validity of Devise.—A provision in the 
willthat the land devised ‘‘shall in nowise ever be 
subject to any debt, liability, execution, attachment, 
or judgment against” the devisee, is void.—VAN OSDELL 
Vv. CHAMPION, Wis.,62N. W. Rep. 539. 
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